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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH CENTRAL DIVISION 

 
BRIGHAM YOUNG UNIVERSITY, a 
Utah Non-Profit Education Institution; 
and Dr. DANIEL L. SIMMONS, an 
individual, 
    Plaintiffs, 
  vs. 
PFIZER, INC., a Delaware corporation, 
G.D. SEARLE & COMPANY, a Delaware 
corporation, G.D. SEARLE LLC, a 
Delaware limited liability company, 
MONSANTO COMPANY, a Delaware 
corporation; and PHARMACIA 
CORPORATION, a Delaware corporation, 
 
    Defendants. 
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Magistrate Judge Brooke C. Wells 
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Based on the facts detailed in BYU and Dr. Simmons’s Response to Pfizer’s Third 

Supplemental Certification Regarding Discovery Efforts and Memorandum In Support of 

Motion for Discovery Sanctions, filed contemporaneously herewith, BYU and Dr. 

Simmons hereby move for discovery sanctions as detailed therein. 

RESPECTFULLY SUBMITTED this 14th day of January 2009. 

BEUS GILBERT PLLC 
 
 
 
By s/ Mark M. Bettilyon    

Leo R. Beus  
L. Richard Williams 
Adam C. Anderson 
Keith C. Ricker 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 14th day of January, 2009, I electronically filed the 

foregoing  BYU and Dr. Simmons’s Motion for Discovery Sanctions with the Clerk of 

the United States District, District of Utah Central Division, using the CM/ECF system 

which sent notification of such filing to the following: 

Richard F. O’Malley Jr., Esq. 
Lisa A. Schneider, Esq. 
Neil H. Wyland, Esq. 
Todd L. Krause, Esq. 
Sidley Austin LLP 
One South Dearborn 
Chicago, IL  60603 
Telephone:  312-853-3577 
Facsimile:  312-853-7036 
lschneider@sidley.com  
romalley@sidley.com  
nwyland@sidley.com  
tkrause@sidley.com  
 

George Haley, Esq. 
David R. Parkinson, Esq. 
Holme Roberts & Owen LLP 
299 South Main Street 
Suite 1800 
Salt Lake City, UT  84111 
Telephone:  801-521-5800 
Facsimile:  801-521-9639 
george.haley@hro.com  
david.parkinson@hro.com  
 

 
 
And the following non-CM/ECF participant was served by e-mail:  

cdouglas@sidley.com 
 
 
 
       s/ Adam C. Anderson    
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;�� 3IL]HU�6WLOO�KDV�1RW�3URGXFHG�0LQXWHV�)URP�$W�/HDVW����%RDUG�0HHWLQJV�
%HWZHHQ������DQG������������������������������������������������������������������������������������������������������� ����

;,�� 3IL]HU�6HHNV�$Q�([�3DUWH�'HFLVLRQ�)URP�7KH�372�5HJDUGLQJ�%<8¶V�
,QYHQWRUVKLS�&ODLP�%DVHG�2Q�,QFRPSOHWH�(YLGHQFH� ����������������������������������������������������� ����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

;,,�� 3IL]HU�0DGH�0DWHULDO�0LVUHSUHVHQWDWLRQV�7R�7KH�&RXUW�$QG�%<8�
5HJDUGLQJ�,WV�'LVFRYHU\�$QG�&RPSOLDQFH�:LWK�7KH�&RXUW¶V�'LVFRYHU\�
2UGHU� ������������������������������������������������������������������������������������������������������������������������������ ����

$�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�(LJKW�7LPHV�7KDW�,WV�
'RFXPHQW�3URGXFWLRQ�:DV�&RPSOHWH����������������������������������������������������������������� ����

%�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�6HYHQ�7LPHV�7KDW�,W�
+DG�&RPSOHWHO\�'LVFORVHG�$OO�'RFXPHQWV�5HJDUGLQJ�3UHYLRXV�
&2;���/LWLJDWLRQ� ����������������������������������������������������������������������������������������������� ����

&�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�)LYH�7LPHV�
5HJDUGLQJ�,WV�3URGXFWLRQ�2I�%LRORJLFDO�0DWHULDOV�$QG�5HODWHG�
'RFXPHQWV� ��������������������������������������������������������������������������������������������������������� ����

'�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�6HYHQ�7LPHV�)DFWV�
5HJDUGLQJ�6FLHQWLILF�1RWHERRNV� ������������������������������������������������������������������������ ����

(�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�7ZR�7LPHV�7KDW�,W�
'LVFORVHG�7R�%<8�$OO�3IL]HU�%RDUG�0HHWLQJ�0LQXWHV� ������������������������������������� ����

)�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�6HYHQ�7LPHV�7KDW�,WV�
'RFXPHQW�3URGXFWLRQ�:DV�&RPSOHWH����������������������������������������������������������������� ����

*�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�7ZR�7LPHV�7KDW�,W�+DG�
&RPSOHWHO\�'LVFORVHG�$OO�'RFXPHQWV�5HJDUGLQJ�3UHYLRXV�&2;���
/LWLJDWLRQ������������������������������������������������������������������������������������������������������������� ����

+�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�)RXU�7LPHV�7KDW�,W�+DG�
'LVFORVHG�$OO�%LRORJLFDO�0DWHULDOV� �������������������������������������������������������������������� ����

,�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�)RXU�7LPHV�7KDW�,W�+DG�
3URGXFHG�$OO�6FLHQWLILF�1RWHERRNV��������������������������������������������������������������������� ����

-�� 3IL]HU�0DGH�$W�/HDVW�7KUHH�0LVUHSUHVHQWDWLRQV�7R�%<8�
5HJDUGLQJ�5HGDFWLRQV� ���������������������������������������������������������������������������������������� ����

0RWLRQ�)RU�6DQFWLRQV������������������������������������������������������������������������������������������������������������������ ����

$UJXPHQW ������������������������������������������������������������������������������������������������������������������������������������ ����

,��/HJDO� 6WDQGDUG� ��������������������������������������������������������������������������������������������������������������� ����

,,��8QGHU� (KUHQKDXV��3IL]HU¶V�$QVZHU�6KRXOG�%H�6WULFNHQ� ����������������������������������������������� ����
$�� 3IL]HU¶V�&RQGXFW�+DV�6LJQLILFDQWO\�3UHMXGLFHG�%<8� ���������������������������������������� ����

%�� 3IL]HU�+DV�6LJQLILFDQWO\�,QWHUIHUHG�:LWK�7KH�-XGLFLDO�3URFHVV� ������������������������� ����

&�� 3IL]HU�,V�&XOSDEOH�)RU�,WV�0LVFRQGXFW� ��������������������������������������������������������������� ����

'�� 3IL]HU�,JQRUHG�7KLV�&RXUW¶V�:DUQLQJV���������������������������������������������������������������� ����

(�� /HVVHU�6DQFWLRQV�$UH�,QHIIHFWLYH� ����������������������������������������������������������������������� ����

,,,�� 2WKHU�1HFHVVDU\�6DQFWLRQV� �������������������������������������������������������������������������������������������� ����

$��6SROLDWLRQ� ,QVWUXFWLRQ������������������������������������������������������������������������������������������ ����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

%�� &RQWHPSW�2I�&RXUW� �������������������������������������������������������������������������������������������� ����

&�� 'HSRVLWLRQV�5HJDUGLQJ�'LVFRYHU\�&RPSOLDQFH� ������������������������������������������������� ����

'�� 'DPDJHV�-XU\�,QVWUXFWLRQ� ���������������������������������������������������������������������������������� ����

(�� 7KH�&RXUW�6KRXOG�0DNH�$Q�,Q�&DPHUD�,QVSHFWLRQ� ������������������������������������������� ����

3UD\HU������������������������������������������������������������������������������������������������������������������������� ����������������� ����

&HUWLILFDWH�2I�6HUYLFH ����������������������������������������������������������������������������������������������������������������� ����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

,1752'8&7,21�

(YHQ�WKRXJK�%<8�VXHG�3IL]HU�RQ����2FWREHU������DQG�VHUYHG�LWV�)LUVW�5HTXHVW�IRU�

3URGXFWLRQ�RI�'RFXPHQWV�RQ����)HEUXDU\�������DQG�HYHQ�WKRXJK�WKLV�&RXUW�RUGHUHG�3IL]HU�WR�

SURYLGH�%<8�ZLWK�D�³IXOO�DQG�FRPSOHWH�SURGXFWLRQ´�RQ����0DUFK�������3IL]HU�KDV�VWLOO�QRW�

FRPSOHWHG�LWV�GRFXPHQW�SURGXFWLRQ��

'HVSLWH�%<8¶V�HIIRUWV��3IL]HU�FRQWLQXHV�WR�NQRZLQJO\�ZLWKKROG�NH\�GRFXPHQWV�WKDW�

3IL]HU¶V�&KLFDJR�FRXQVHO�KDYH�GLUHFW�DQG�SHUVRQDO�NQRZOHGJH�DERXW²LQFOXGLQJ�GHSRVLWLRQV�DQG�

H[KLELWV��VFLHQWLILF�QRWHERRNV��LQWHUQDO�FRUSRUDWH�GRFXPHQWV��ILQDQFLDO�GRFXPHQWV��ELRORJLFDO�

PDWHULDOV��DQG�RWKHU�FULWLFDO�PDWHULDOV�WKDW�WKLV�&RXUW�KDV�RUGHUHG�3IL]HU�WR�SURGXFH����

'XULQJ�WKH�PRUH�WKDQ�WZR�\HDU�VSDQ�RI�WKLV�FDVH²DQG�WKH�PRUH�WKDQ����PLOOLRQ�H[SHQVH�

RI�ODZ\HU�DQG�SDUDOHJDO�WLPH²3IL]HU�KDV�PLVUHSUHVHQWHG�DQG�PLVGLUHFWHG��HLWKHU�LQ�ZULWLQJ�RU�LQ�

RSHQ�&RXUW��IDFWV�DERXW�LWV�SURGXFWLRQ�DW�OHDVW����WLPHV��LQFOXGLQJ�DW�OHDVW����WLPHV�GLUHFWO\�WR�WKLV�

&RXUW���3IL]HU¶V�FRQGXFW�LV�LQWHQWLRQDO�DQG�ZLOOIXO��

,Q�PDNLQJ�WKHVH�FODLPV��%<8�LV�PLQGIXO�WKDW�LW�PXVW�GRFXPHQW�DQG�VXSSRUW�WKHVH�VHULRXV�

DOOHJDWLRQV��7KLV�GRFXPHQW�LV�OHQJWK\�EHFDXVH�%<8�IHHOV�LW�PXVW�VHW�IRUWK�WKH�VXSSRUWLQJ�IDFWV��

%<8�LV�DOVR�FRJQL]DQW�RI�WKLV�&RXUW¶V����-XO\������DGPRQLWLRQ��

>,@Q�UHYLHZLQJ�WKH�SOHDGLQJV�,�VHQVH�D�ULVLQJ�WRQH�RI�IUXVWUDWLRQ�
EHWZHHQ�WKH�SDUWLHV��DQG�,�MXVW�ZRXOG�UHPLQG�\RX�DOO�WKDW�ZH�DUH�
JRLQJ�WR�DQG�GR�RSHUDWH�XQGHU�WKH�8WDK�5XOHV�RI�3URIHVVLRQDOLVP�
DQG�&LYLOLW\���

7KH�&RXUW¶V�VHQVH�WKDW�%<8�LV�LQFUHDVLQJO\�IUXVWUDWHG�LV�FRUUHFW����

�������������������������������������������������
��0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO��������������([�����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

3IL]HU¶V�SDWWHUQ�RI�SURGXFWLRQ�IROORZV�D�FRQVLVWHQW�PRGHO��)LUVW��3IL]HU�FODLPV�WKDW�LWV�

SURGXFWLRQ�LQ�D�SDUWLFXODU�DUHD�LV�FRPSOHWH��:KHQ�%<8�SRLQWV�RXW�WKH�LQDFFXUDF\�RI�WKDW�FODLP��

3IL]HU�UHVSRQGV�E\�FODLPLQJ�WKDW�%<8¶V�DVVHUWLRQV�DUH�³DEVXUG�´�7KHUHDIWHU��3IL]HU�DFNQRZOHGJHV�

WKDW�LWV�SURGXFWLRQ�LV�LQFRPSOHWH�DQG�WKHQ�SURGXFHV�DGGLWLRQDO�GRFXPHQWV��'XULQJ�WKLV�SURFHVV��

3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�DOVR�WXUQ�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�RQ�WKHLU�KHDG�E\�

UHSHDWHGO\�VXJJHVWLQJ�WKDW�LI�%<8�FDQ�LGHQWLI\�D�GRFXPHQW�WKDW�3IL]HU�KDV�QRW�SURGXFHG��3IL]HU�

ZLOO�SURGXFH�LW��1RZ��GHVSLWH�WKH�&RXUW¶V�2UGHU��3IL]HU�LV�UHIXVLQJ�WR�SURGXFH�HYHQ�GRFXPHQWV�

WKDW�%<8�KDV�LGHQWLILHG��GRFXPHQWV�OLNH�GHSRVLWLRQ�H[KLELWV�WKDW�DUH�SUREDEO\�DFFHVVLEOH�IURP�WKH�

&KLFDJR�RIILFHV�RI�3IL]HU¶V�FRXQVHO��

2Q���DQG���0DUFK�������5LFKDUG�2¶0DOOH\��3IL]HU¶V�ORQJ�WLPH�FRXQVHO��ZKR��E\�%<8¶V�

FRXQW��KDV�SDUWLFLSDWHG�LQ�RYHU����GHSRVLWLRQV�RI�3IL]HU�GHSRQHQWV��VDW�LQ�D�FRQIHUHQFH�URRP�LQ�6W��

/RXLV��0LVVRXUL��ZKHUH�'U��3KLOLS�1HHGOHPDQ��3IL]HU¶V�+HDG�6FLHQWLVW�UHODWLQJ�WR�&HOHEUH[��JDYH�

D�GHSRVLWLRQ�LQ�,Q�5H��%H[WUD�DQG�&HOHEUH[�0DUNHWLQJ�6DOHV�3UDFWLFHV�DQG�3URGXFW�/LDELOLW\�

/LWLJDWLRQ��&DVH�1R��0����&9�������&5%�0'/�1R��������8�6�'�&���1�'��&DO���6DQ�)UDQ��

'LY����³0'/´����$W�SDJH����RI�WKH�WUDQVFULSW��D�QRQ�%DWHV�ODEHOHG�GRFXPHQW�ZDV�SXW�LQ�IURQW�RI�

'U��1HHGOHPDQ��PDUNHG�DV�([KLELW����DQG�FRXQVHO�ODEHOHG�WKH�GRFXPHQW�ZLWK�D�KDQGZULWWHQ�%DWHV�

ODEHO����1RWZLWKVWDQGLQJ�WKLV�GRFXPHQW�LV�UHVSRQVLYH�WR�YDULRXV�%<8�GRFXPHQW�UHTXHVWV�DQG�

%<8¶V�QXPHURXV�VSHFLILF�UHTXHVWV��3IL]HU�KDV�QRW�SURGXFHG�WKLV�GRFXPHQW�QRU�OLVWHG�LW�RQ�DQ\�

SULYLOHJH�ORJ����

�������������������������������������������������
��'HS��RI�'U��3KLOLS�1HHGOHPDQ����0DU�����&HOHEUH[�0DUNHWLQJ�6DOHV�3UDFWLFHV�3URGXFW�/LDELOLW\�/LWLJDWLRQ��%<8�
3)(��������DW����������������������([�����HPSKDVLV�DGGHG���

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 8 of 150



�

��
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

%<8�EHOLHYHV�LW�KDV�IRXQG�D�YHUVLRQ�RI�([KLELW���RQ�WKH�LQWHUQHW���,I�%<8�KDV�WKH�FRUUHFW�

GRFXPHQW��([KLELW���DSSHDUV�WR�EH�D�IRXU�SDJH�GRFXPHQW�DXWKRUHG�E\�'U��1HHGOHPDQ��LQ�FRQVXOW�

ZLWK�3KDUPDFLD¶V�'LUHFWRU�RI�5HVHDUFK�2SHUDWLRQV��0LFKDHO�-��0RQWDJXH��HQWLWOHG�³)URP�D�

WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[�KROGV�OHVVRQV�IRU�5	'�OHDGHUV�

HYHU\ZKHUH�´����

([KLELW���LV�SDUWLFXODUO\�UHOHYDQW�EHFDXVH�LW�PDNHV�NH\�DGPLVVLRQV�UHJDUGLQJ�WKLV�FDVH��

x� )RU�HDFK�GD\�WKH�GUXJ�GHYHORSPHQW�LV�DFFHOHUDWHG��WKHUH�LV����0LOOLRQ�DGGHG�WR�WKH�
&RPSDQ\¶V�VDOHV�ILJXUHV���)RU�&HOHEUH[�WKLV�ILJXUH�FRXOG�DSSURDFK�����0LOOLRQ�
SHU�GD\��

x� &2;���FRXOG�EH�MXVW�WKH�ULJKW�WDUJHW�IRU�D�PDMRU�GUXJ�WR�PHHW�D�VLJQLILFDQW�
PHGLFDO�QHHG��

x� :LWK�WKH�KHOS�RI�D�&(2�ZKR�UHFRJQL]HG�WKH�LPSRUWDQFH�RI�KDYLQJ�D�FULWLFDO�PDVV�
RI�VFLHQWLVWV�IRFXVHG�RQ�D�SUREOHP��ZH�PRELOL]HG����PROHFXODU�DQG�FHOO�
ELRORJLVWV�>DQG@�����RI�DOO�WKH�PHGLFLQDO�FKHPLVWV�DW�6HDUOH����

0U��2¶0DOOH\��ZKR�KHDGV�3IL]HU¶V�GHIHQVH�LQ�WKLV�OLWLJDWLRQ��VDZ�H[KLELW����GLG�QRW�

SURGXFH�LW�WR�%<8��DQG�QRZ²HYHQ�DIWHU�%<8�KDV�LGHQWLILHG�DQG�UHTXHVWHG�WKHVH�H[KLELWV�LQ�

ZULWLQJ²KDV�QRW�SURGXFHG�LW�RU�WKH�RWKHU����H[KLELWV�PDUNHG�LQ�WKDW�GHSRVLWLRQ�����

'XULQJ�D�SKRQH�FRQIHUHQFH�RQ����'HFHPEHU�������0U��2¶0DOOH\�UHDIILUPHG�WKH�

PLVUHSUHVHQWDWLRQ�KH�PDGH�WR�WKLV�&RXUW�WKDW�3IL]HU�KDV�³SURGXFHG�HYHU\�QRQ�SULYLOHJHG��

UHVSRQVLYH�GRFXPHQW�LW�KDV�ORFDWHG«�´���7KDW�LV�VLPSO\�QRW�WUXH��DQG�3IL]HU¶V�FRXQVHO�NQRZV�LW����

%XW�LW�GRHV�QRW�HQG�WKHUH���2Q����'HFHPEHU�������%<8�OHDUQHG�WKURXJK�D�QHZV�DUWLFOH�RQ�

WKH�LQWHUQHW�WKDW�D�&DOLIRUQLD�MXU\�LQ�,VFKHPLD�5HVHDUFK�	�(GXF��)RXQG���HW�DO��Y��3IL]HU�,QF���HW�

�������������������������������������������������
��³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�IRU�5	'�OHDGHUV�
HYHU\ZKHUH�´�DXWKRUHG�E\�3KLOLS�1HHGOHPDQ��SXEOLVKHG�LQ�5HVHDUFK�7HFKQRORJ\�0DQDJHPHQW��9RO������1R�������
1RY�������SS���������([�����
��,G���
��'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R�������

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 9 of 150



�

��
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

DO���1R�������&9���������&DO��6XSHU��6DQWD�&ODUD�&W\����³,5()´��UHWXUQHG�D�YHUGLFW�DJDLQVW�

3IL]HU����,5()�LQYROYHG�VHOHFWLYH�&2;���LQKLELWRUV��

7KURXJK�YDULRXV�WHOHSKRQH�FDOOV�DQG�DQ�DFWXDO�YLVLW�E\�DQ�$VVRFLDWH�*HQHUDO�&RXQVHO�RI�

%<8�WR�ORRN�DW�WKH�SXEOLFO\�DYDLODEOH�ILOH��%<8�FRQILUPHG�WKDW�0U��2¶0DOOH\�ZDV�LQYROYHG�LQ�

WKH�,5()�OLWLJDWLRQ�DQG�DWWHQGHG�WKH�GHSRVLWLRQ�RI�'U��1HHGOHPDQ�RQ�3IL]HU¶V�EHKDOI���3IL]HU�KDV�

QRW�SURGXFHG�WKDW�GHSRVLWLRQ�RI�'U��1HHGOHPDQ���$IWHU�LGHQWLI\LQJ�WKH�GHSRVLWLRQ�WR�3IL]HU�DQG�

0U��2¶0DOOH\��0U��2¶0DOOH\�FRQWLQXHV�WR�UHDIILUP�KLV�UHSUHVHQWDWLRQ�WKDW�3IL]HU�KDV�SURGXFHG�

HYHU\�QRQ�SULYLOHJHG�GRFXPHQW�LW¶V�ORFDWHG����

$FFRUGLQJ�WR�WKH�QHZV�DUWLFOH�WKDW�%<8�UHDG�UHJDUGLQJ�WKH�,5()�YHUGLFW��WKH�MXU\�IRXQG�

3IL]HU�OLDEOH�IRU�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV���)URP�%<8¶V�FXUVRU\�UHYLHZ�RI�WKH�SXEOLF�

ILOHV�LQ�6DQ�-RVH��LW�DSSHDUV�WKDW�WKH�&RXUW�LQ�,5()�LQVWUXFWHG�WKH�MXU\�WKDW�3IL]HU�KDG�VSROLDWHG�

GRFXPHQWV²VLPLODU�WR�ZKDW�%<8�EHOLHYHV�3IL]HU�KDV�GRQH�LQ�WKLV�OLWLJDWLRQ����

1RWZLWKVWDQGLQJ�%<8¶V�UHTXHVWV�IRU�WKH�0'/�DQG�,5()�1HHGOHPDQ�H[KLELWV�DQG�WKH�

,5()�GHSRVLWLRQ��DQG�QRWZLWKVWDQGLQJ�WKH�IDFW�WKDW�0U��2¶0DOOH\�ZDV�SK\VLFDOO\�SUHVHQW�DW�ERWK�

WKH�,5()�DQG�0'/�GHSRVLWLRQV�RI�'U��1HHGOHPDQ�DQG�PXVW�FHUWDLQO\�KDYH�UHDG\�DFFHVV�WR�WKRVH�

GRFXPHQWV��3IL]HU�KDV�QRW�SURGXFHG�WKH�,5()�WUDQVFULSW�QRU�DQ\�RI�WKH�H[KLELWV�WR�HLWKHU�

1HHGOHPDQ�GHSRVLWLRQ���<HW�0U��2¶0DOOH\�SHUVLVWV�LQ�KLV�PLVUHSUHVHQWDWLRQ�WR�%<8�DQG�

UHDIILUPV�3IL]HU¶V�FHUWLILFDWLRQ�WR�WKLV�&RXUW�WKDW�3IL]HU�

>L@GHQWLILHG�IRU�%<8�WKH�YDULRXV�RWKHU�&2;���UHODWHG�OLWLJDWLRQ�
PDWWHUV�DQG��WR�WKH�H[WHQW�WKH\�DUH�UHOHYDQW�WR�WKLV�FDVH��SURGXFHG�
WKH�SURGXFWLRQ�GRFXPHQWV��SOHDGLQJV��GHSRVLWLRQV��LQFOXGLQJ�
H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV��DQG�KHDULQJ�
WUDQVFULSWV�IURP�WKHVH�PDWWHUV�>DQG@�

�������������������������������������������������
��/DZ�FRP���3IL]HU�+LW�:LWK�����0LOOLRQ�-XU\�9HUGLFW�LQ�,3�&DVH��������������DW�KWWS���ZZZ�ODZ�FRP�MVS�ODZ��
/DZ$UWLFOH)ULHQGO\�MVS"LG ���������������([�����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

SURGXFHG�HYHU\�QRQ�SULYLOHJHG��UHVSRQVLYH�GRFXPHQW�LW�KDV�
ORFDWHG���

,W�DSSHDUV�WKDW�3IL]HU�KDV�GHFLGHG�WR�GHI\�WKLV�&RXUW¶V�2UGHU�DQG�QRW�SURGXFH�UHOHYDQW�

GRFXPHQWV���,W�DSSHDUV�WKDW�3IL]HU�KDV�GHFLGHG��MXVW�DV�LQ�,5()��WKDW�LW�ZRXOG�UDWKHU�ZLWKKROG�RU�

GHVWUR\�GRFXPHQWV�WKDQ�SURGXFH�WKHP�DV�UHTXLUHG�E\�WKLV�&RXUW¶V�2UGHU�DQG�WKH�)HGHUDO�5XOHV�RI�

&LYLO�3URFHGXUH���:LWKRXW�WKH�LQIRUPDWLRQ�3IL]HU�LV�ZLWKKROGLQJ��%<8¶V�³DELOLW\�WR�SUHSDUH�>LWV@�

FDVH�>LV@�FULSSOHG�´���)XUWKHU��³>E@\�GHVWUR\LQJ�WKH�EHVW�HYLGHQFH�UHODWLQJ�WR�WKH�FHQWUDO�LVVXH�LQ�

WKH�FDVH��>3IL]HU@�KDV�LQIOLFWHG�WKH�XOWLPDWH�SUHMXGLFH�XSRQ�>%<8@�´��

.QRZLQJ�WKDW�LW�KDV�QRW�JLYHQ�%<8�NH\�DQG�UHOHYDQW�GRFXPHQWV��RQ����2FWREHU�������

3IL]HU�ILOHG�D�3DWHQW�5HLVVXH�$SSOLFDWLRQ�ZLWK�WKH�372�ZKHUHLQ�LW�VHHNV�WR�REWDLQ�D�GHFLVLRQ�IRU�

XVH�EHIRUH�WKLV�&RXUW�WKDW�VXJJHVWV�WKDW�'U��6LPPRQV�GLG�QRW�PDNH�D�VLJQLILFDQW�FRQWULEXWLRQ�WR�

YDULRXV�&HOHEUH[�UHODWHG�SDWHQWV�WKDW�GHULYHG�IURP�WKH�WUDGH�VHFUHWV�3IL]HU�PLVDSSURSULDWHG�IURP�

%<8���7KLV�LV�DQ�H[�SDUWH�SURFHHGLQJ���$QG�3IL]HU��KRSLQJ�WR�JDLQ�D�WDFWLFDO�DGYDQWDJH�LQ�WKLV�

FDVH��LQYLWHG�%<8�WR�DOORZ�3IL]HU�WR�VXEPLW�DQ�LQFRPSOHWH�IDFWXDO�UHFRUG���:KHQ�%<8�VDLG�LW�

ZRXOG�QRW�SDUWLFLSDWH��EXW�ZRXOG�QRW�LQWHUIHUH�LI�3IL]HU�DJUHHG�LW�ZRXOG�QRW�DWWHPSW�WR�RIIHU�DQ\�

372�ILQGLQJ�DV�HYLGHQFH�LQ�WKLV�FDVH��3IL]HU�UHIXVHG��

%<8�FDQQRW�SDUWLFLSDWH�LQ�VXFK�D�SURFHVV�EHFDXVH�3IL]HU�LV�ZLWKKROGLQJ�VFLHQWLILF�

QRWHERRNV��ELRORJLFDO�PDWHULDOV��ERDUG�PHHWLQJ�PLQXWHV��ILQDQFLDO�GRFXPHQWV��DQG�RWKHU�FULWLFDO�

LQIRUPDWLRQ�WKDW�%<8�EHOLHYHV�ZLOO�SURYH�LWV�VLJQLILFDQW�FRQWULEXWLRQ�LQ�WKH�GHYHORSPHQW�RI�WKH�

SDWHQWV�DW�LVVXH�LQ�WKLV�OLWLJDWLRQ����

�������������������������������������������������
��'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW������
�HPSKDVLV�DGGHG���
��*UDQJH�0XW��&DV��&R��Y��0DFN������)HG��$SS[������������:/���������&�$���.\����VHH�DOVR�.OHLQ�%HFNHU�Y��
&ROODJHQ�&RUS��������:/����������'��8WDK���³>WKH�SDUW\@�FDQQRW�SURFHHG�LQ�WKLV�OLWLJDWLRQ�ZLWKRXW�WKH�UHTXHVWHG�
LQIRUPDWLRQ�´���
��$ULVWD�5HFRUGV�Y��7VFKLUKDUW������)�5�'������������:�'��7H[���������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

7KRXJK�WKH�5XOHV�GR�QRW�UHTXLUH�LW�DQG�WKH�&RXUW�KDV�QRW�RUGHUHG�LW��%<8�KDV�SURYLGHG�

3IL]HU�DQG�WKLV�&RXUW�ZLWK�VSHFLILF�LQIRUPDWLRQ�UHJDUGLQJ�WKH�PDWHULDO�WKDW�%<8�NQRZV�HLWKHU�

H[LVWV�RU�KDV�EHHQ�GHVWUR\HG�WKDW�3IL]HU�KDV�QRW�SURYLGHG���7KLV�SURFHVV�RI�LGHQWLILFDWLRQ�E\�%<8�

KDV�EHHQ�ERWK�EXUGHQVRPH�DQG�H[SHQVLYH�DQG�LV�QRW�KRZ�WKH�5XOHV�DUH�LQWHQGHG�WR�RSHUDWH���(YHQ�

DIWHU�%<8¶V�HIIRUWV��3IL]HU�FRQWLQXHV�WR�NQRZLQJO\�ZLWKKROG�NH\�GRFXPHQWV����

$V�DQRWKHU�H[DPSOH��ZKHQ�%<8�SUHVVHG�WKH�TXHVWLRQ�RI�ELRORJLFDO�PDWHULDOV��3IL]HU¶V�

&KLFDJR�FRXQVHO�JDYH�WKLV�&RXUW�YDULRXV�VWRULHV�H[SODLQLQJ�ZK\�LW�KDG�QRW�SURGXFHG�DQ\���WKH\�

GLGQ¶W�ZRUN��3IL]HU�GLVFDUGHG�WKHP��DQG�3IL]HU�XVHG�WKHP�XS�LQ�WKH�PHGLDWLRQV�EHWZHHQ�%<8�DQG�

3IL]HU���7KHQ��RQO\�DIWHU�WKLV�&RXUW¶V�2UGHU��3IL]HU�SURGXFHG�PRUH�WKDQ�����YLDOV�RI�UHVSRQVLYH�

ELRORJLFDO�PDWHULDOV���6WLOO�PLVVLQJ��WKRXJK��DUH�WKH�FRUUHVSRQGLQJ�QRWHERRNV�WKDW�GHVFULEH�WKH�

ZRUN�LQYROYHG�LQ�GHYHORSLQJ�PDQ\�RI�WKRVH�����YLDOV���(YHQ�VR��3IL]HU�KDV�QRZ�FHUWLILHG�WKDW�LWV�

SURGXFWLRQ�LV�FRPSOHWH��

3RUWLRQV�RI�WKLV�%ULHI�FRYHU�VXEMHFWV��ZLWK�LPSRUWDQW�QHZ�GHWDLOV��WKDW�WKLV�&RXUW�KDV�

DOUHDG\�KHDUG���0XFK�RI�WKLV�EULHI��WKRXJK��FRYHUV�QHZ�VXEMHFWV�OLNH�WKH�0'/��,5()��DQG�372�

SURFHHGLQJV���)RU�WKH�&RXUW¶V�EHQHILW�DQG�RUJDQL]DWLRQDO�FRQYHQLHQFH��%<8�VXEPLWV�WKLV�%ULHI�

ZLWK�D�7DEOH�RI�&RQWHQWV��WDEV�UHIOHFWLQJ�WKH�VXEMHFW�PDWWHU�EHLQJ�GLVFXVVHG�DQG��LQ�WKH�HOHFWURQLF�

3')��QDYLJDWLRQDO�K\SHUOLQNV���7KRXJK�%<8�DFNQRZOHGJHV�WKDW�3IL]HU�KDV�SURGXFHG�PLOOLRQV�RI�

GRFXPHQWV��DV�LW�DSSHDUV�3IL]HU�KDV�GRQH�LQ�QXPHURXV�OLWLJDWLRQV��3IL]HU�LV�ZLWKKROGLQJ�FULWLFDO�

GRFXPHQWV�WKDW�UHODWH�WR�WKLV�OLWLJDWLRQ��

)$&78$/�%$&.*5281'�

,�� ,1�25'(5�72�3529(�,76�&(175$/�'()(16(��3),=(5�:,7++2/'6�.(<�
'2&80(176��

3IL]HU¶V�FHQWUDO�GHIHQVH�WR�%<8¶V�FODLPV�LV�HQFDSVXODWHG�LQ�LWV�FRXQVHO¶V����-XO\������

PLVUHSUHVHQWDWLRQ�WR�WKLV�&RXUW�WKDW�
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

ZH�GLGQ¶W�JHW�6LPPRQV¶�&2;���FORQHV�WR�ZRUN���1RZ��WKDW¶V�
WUXH�«���6LPPRQV�KDG�QRWKLQJ�WR�GR�ZLWK�WKH�FUHDWLRQ�RI�
&HOHEUH[����

,Q�RUGHU�WR�SURYH�LWV�FHQWUDO�GHIHQVH��3IL]HU�ZLWKKROGV�GRFXPHQWV�WKDW�UHYHDO�%<8�DQG�'U��

6LPPRQV¶V�VLJQLILFDQW�FRQWULEXWLRQ�WR�3IL]HU¶V�GHYHORSPHQW�RI�&2;���VHOHFWLYH�LQKLELWRUV��

LQFOXGLQJ�WKH�PXOWL�ELOOLRQ�GROODU�GUXJ�&HOHEUH[��

(YHQ�LQ�WKH�IDFH�RI�WKLV�&RXUW¶V�2UGHU��3IL]HU�FRQWLQXHV�WR�ZLWKKROG�NH\�GRFXPHQWV�WKDW�

GLVSURYH�LWV�FHQWUDO�GHIHQVH���+RZHYHU��%<8�KDV�IRXQG�D�IHZ�GRFXPHQWV�WKDW�SURYH�3IL]HU¶V�

FHQWUDO�GHIHQVH�LV�QRW�WUXH�DQG�WKDW�3IL]HU�LV�QRW�SURGXFLQJ�NH\�GRFXPHQWV��

)RU�H[DPSOH��3IL]HU¶V�GRFXPHQWV�SURYH�WKDW�'U��6LPPRQV�ZDV�WKH�ILUVW�WR�GLVFRYHU�DQG�

LVRODWH�&2;�����

�
�

3IL]HU¶V�GRFXPHQWV�DOVR�SURYH�WKDW�'U��6LPPRQV��SXUVXDQW�WR�D�5HVHDUFK�$JUHHPHQW��

SURYLGHG�3IL]HU�ZLWK�&2;���DQG�&2;���FORQHV��DQWLERGLHV��DQG�RWKHU�WUDGH�VHFUHWV��

�

�
�

�

3IL]HU¶V�GRFXPHQWV�IXUWKHU�SURYH�WKDW�LW�KDG�D�KHDG�VWDUW�LQ�LWV�GHYHORSPHQW�RI�&HOHEUH[���

�������������������������������������������������
���0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO��������������([�����HPSKDVLV�DGGHG���
���0HVVDJH�SRLQWV�RQ�KLVWRU\�RI�1HHGOHPDQ�6HDUOH�DQG�&2;���VFLHQFH�����-XO�����%<8�3)(���������([����
�HPSKDVLV�DGGHG���
���/WU��IURP�'��+RVFKHLW�WR�(��%UDPKDOO�����0DU�����%<8�3)(��������HW�VHT��([�����HPSKDVLV�DGGHG���VHH�DOVR�/WU��
IURP�'��6LPPRQV�WR�.��6HLEHUW�DQG�-��0DVIHUUHU�����$SU�����%<8�3)(���������([�����

5('$&7('

5('$&7('
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

,W¶V�JRLQJ�WR�EH�D�GRJILJKW�«�:H¶YH�EHHQ�IRUWXQDWH�WR�KDYH�D�
KHDG�VWDUW����

7KH�GHSRVLWLRQ�H[KLELW�WKDW�3IL]HU�LV�ZLWKKROGLQJ��DQG�WKDW�%<8�UHFHQWO\�IRXQG��SURYHV�

WKH�KHDG�VWDUW�LQ�GHYHORSLQJ�&HOHEUH[�WKDW�%<8�SURYLGHG�ZDV�ZRUWK�����PLOOLRQ�D�GD\���

>)@RU�HDFK�GD\�WKDW�>GUXJ@�GHYHORSPHQW�LV�DFFHOHUDWHG��WKHUH�LV����
PLOOLRQ�DGGHG�WR�WKH�FRPSDQ\¶V�VDOHV�ILJXUH��)RU�&HOHEUH[��WKLV�
ILJXUH�FRXOG�DSSURDFK�����PLOOLRQ�SHU�GD\����

*LYHQ�WKHVH�GRFXPHQWV��3IL]HU¶V�SULPDU\�GHIHQVH�LQ�WKLV�OLWLJDWLRQ�LV�DQ�DWWDFN�RQ�WKH�

TXDOLW\�RI�'U��6LPPRQV¶V�ELRORJLFDO�PDWHULDOV�DQG�RWKHU�WUDGH�VHFUHWV���'HVSLWH�WKH�IDFW�WKDW�WKLV�

FODLP�LV�QRW�VXSSRUWHG�E\�LWV�GRFXPHQWV��3IL]HU�KDV�UHSHDWHGO\�WROG�WKH�&RXUW�WKDW�%<8¶V�

PDWHULDOV�GLG�QRW�ZRUN��

,W¶V�RXU�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN��VR�WKHUH�ZDV�
D�PLQLPDO�DPRXQW�RI�UHVHDUFK�ZLWK�WKHP�DQG�WKHQ�WKH\�ZHUH�
GLVFDUGHG����

%HIRUH�3IL]HU�RU�LWV�FRXQVHO�HYHQ�ORRNHG�IRU�UHVSRQVLYH�ELRORJLFDO�PDWHULDOV��3IL]HU�

FODLPHG�DW�OHDVW�IRXU�WLPHV�WR�WKLV�&RXUW�DQG�%<8�WKDW�LW�GLG�QRW�KDYH�DQ\�RI�'U��6LPPRQV¶V�

ELRORJLFDO�PDWHULDOV�WR�SURGXFH���

3IL]HU�KDV�WR�GDWH�EHHQ�XQDEOH�WR�ORFDWH�DQ\�ELRORJLFDO�PDWHULDOV�
UHTXHVWHG�LQ�SODLQWLIIV¶�GRFXPHQW�UHTXHVWV����

3IL]HU�GLG�KDYH�FHUWDLQ�ELRORJLFDO�PDWHULDOV�����+RZHYHU��3IL]HU�
KDG�RQO\�YHU\�VPDOO�TXDQWLWLHV�RI�WKRVH�PDWHULDOV�>DW@�WKDW�WLPH�DQG�
WKRVH�PDWHULDOV�ZHUH�XWLOL]HG�WR�REWDLQ�VHTXHQFH�GDWD�GXULQJ�WKH�
PHGLDWLRQ����

�������������������������������������������������
���/DQJUHWK��5LFKDUG���³0HUFN¶V�+HDOWK�+LQJHV�RQ�6DOHV�RI�$UWKULWLV�3LOO�´��:DOO�6W��-������$SU�������QDW¶O��HG���%���
([�����HPSKDVLV�DGGHG���VHH�DOVR�3)&����������
���³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�IRU�5	'�OHDGHUV�
HYHU\ZKHUH�´�DXWKRUHG�E\�3KLOLS�1HHGOHPDQ��SXEOLVKHG�LQ�5HVHDUFK�7HFKQRORJ\�0DQDJHPHQW��9ROXPH�����1XPEHU�
�����1RY�����SS���������([�����
���0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����2FW�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

>2@ULJLQDO�ELRORJLFDO�PDWHULDOV�WKDW�3IL]HU�XVHG�WR�VHTXHQFH�'U��
6LPPRQV¶�FORQHV�«�QR�ORQJHU�H[LVW�>DQG�WKDW@�WKH�IUHH]HU�LQ�ZKLFK�
WKH�VDPSOH�ZDV�VWRUHG�PDOIXQFWLRQHG�DQG�WKH�VDPSOH�ZDV�
LQDGYHUWHQWO\�GLVFDUGHG����

7KHQ��DW�WKH�KHDULQJ�RQ����0DUFK�������3IL]HU¶V�&KLFDJR�FRXQVHO�WROG�WKLV�&RXUW��

ZH�ODWHU�OHDUQHG�WKDW��LQ�IDFW��WKHUH�KDYH�EHHQ�VRPH�OHIW�WKDW�ZHUH�
SXW�LQ�WKH�IUHH]HU�WKDW�PDOIXQFWLRQHG����


��
��
�

>,@W¶V�RXU�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN��VR�WKHUH�
ZDV�D�PLQLPDO�DPRXQW�RI�UHVHDUFK�ZLWK�WKHP�DQG�WKHQ�WKH\�ZHUH�
GLVFDUGHG����

7KRXJK�%<8�GLG�QRW�NQRZ�LW�DW�WKH�WLPH��ZKHQ�3IL]HU�PDGH�WKHVH�FODLPV��3IL]HU�

SRVVHVVHG�RYHU�����YLDOV�RI�UHVSRQVLYH�ELRORJLFDO�PDWHULDO²LQFOXGLQJ�DW�OHDVW�HLJKW�YLDOV�ODEHOHG�

ZLWK�'U��6LPPRQV¶V�QDPH²WKDW�3IL]HU�IRXQG�DIWHU�D�³WZR�RU�WKUHH�GD\V´���LW�GLG�QRW�FRQGXFW�

XQWLO�DIWHU�WKLV�&RXUW¶V�2UGHU��

&RQWUDVWLQJ�����3IL]HU¶V�IRXU�GLIIHUHQW�VWRULHV�DERXW�ELRORJLFDO�PDWHULDOV�DQG�����3IL]HU¶V�

VXEVHTXHQW�GLVFRYHU\�RI�WKH�����UHVSRQVLYH�YLDOV�DIWHU�WKLV�&RXUW¶V�2UGHU��LW�VHHPV�DV�WKRXJK�

3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�ZRXOG�UDWKHU�PDNH�PLVUHSUHVHQWDWLRQV�WKDQ�SURGXFH�UHVSRQVLYH�

PDWHULDO�XQWLO�WKH\�KDYH�QR�RWKHU�FKRLFH��

3IL]HU¶V�PLVUHSUHVHQWDWLRQV�EHJDQ�ZLWK�LWV�SURGXFWLRQ�RI�GRFXPHQWV�IURP�WKH�3IL]HU��,QF��

HW�DO��Y��7HYD�3KDUPDFHXWLFDOV�86$��,QF���&DVH�1R�����������&/���8�6�'�&���1-���³7HYD´��

OLWLJDWLRQ²ZKHQ�3IL]HU�VSHFLILFDOO\�PLVUHSUHVHQWHG�WKH�SURGXFWLRQ��FRQWHQWV��DQG�FRPSOHWHQHVV�

RI�7HYD����

�������������������������������������������������
���'HIHQGDQWV�0HPRUDQGXP�,Q�2SSRVLWLRQ�7R�0RWLRQ�7R�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����
'NW��1R�����DW����HPSKDVLV�DGGHG���
���0RWLRQ�7R�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU�������������([������HPSKDVLV�DGGHG���
���,G��DW�����������HPSKDVLV�DGGHG���
���6FRWW�+DXVHU����E�����'HSRVLWLRQ�����-XQ������������([������
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2QO\�DIWHU�%<8�VSHQW�DOPRVW�D�\HDU�UHTXHVWLQJ�D�FRPSOHWH�SURGXFWLRQ�IURP�3IL]HU��DQG�

VHYHUDO�KXQGUHG�WKRXVDQG�GROODUV��DQG�ILOHG�D�PRWLRQ�ZLWK�WKLV�&RXUW�GLG�3IL]HU�ILQDOO\�DGPLW�WKDW�

³WKH�7HYD�SURGXFWLRQ�«�LV�DSSDUHQWO\�LQFRPSOHWH�´���

3IL]HU�LQWHQGHG�WR�PLVOHDG�%<8�E\�FODLPLQJ�7HYD�ZDV�FRPSOHWH�EHFDXVH�7HYD�GLG�QRW�

LQFOXGH�WKH�5D]�OHWWHUV��WKH�%OXH�VOLGH��RU�WKH�6HLEHUW�HPDLO²DOO�FULWLFDO�GRFXPHQWV�SURYLQJ�WKDW�

'U��6LPPRQV¶V�FORQHV�ZRUNHG��WKDW�3IL]HU�XVHG�WKHP��DQG�WKDW�'U��6LPPRQV�SURYLGHG�D�

VXEVWDQWLDO�FRQWULEXWLRQ�WR�3IL]HU¶V�GHYHORSPHQW�RI�&2;���VHOHFWLYH�LQKLELWRUV��LQFOXGLQJ�

&HOHEUH[���$QG��DV�ZLWK�LWV�FODLPV�UHJDUGLQJ�ELRORJLFDO�PDWHULDOV��3IL]HU�KDV�QHYHU�H[SODLQHG�KRZ�

LW�LV�WKDW�NH\�GRFXPHQWV�UHPDLQHG�PLVVLQJ�XQWLO�%<8�LGHQWLILHG�WKHVH�ODSVHV��
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���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����-DQ�����([������HPSKDVLV�DGGHG���
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,,�� 3),=(5�,6�,17(17,21$//<�:,7++2/',1*�$�&5,7,&$/�'2&80(17�
0$5.('�$6�$1�(;+,%,7�$7�$�1(('/(0$1�'(326,7,21�$77(1'('�%<�
3),=(5¶6�&+,&$*2�&2816(/�2¶0$//(<��

$�� 0U��2¶0DOOH\�6DZ�$QG�+HDUG�7HVWLPRQ\�$ERXW�7KH�8QSURGXFHG�����
0�'D\�([KLELW��

2Q���DQG���0DUFK�������5LFKDUG�)��2¶0DOOH\��-U���D�6HQLRU�3DUWQHU�IURP�3IL]HU¶V�&KLFDJR�

FRXQVHO��ZKR�KDV�E\�QDPH��EDU�QXPEHU��DQG�SUR�KDF�YLFH�DSSHDUHG�RQ�3IL]HU¶V�SOHDGLQJV��

GLVFRYHU\��DQG�DOO�RWKHU�ILOLQJV�LQ�WKLV�OLWLJDWLRQ��VDW�LQ�D�FRQIHUHQFH�URRP�LQ�6W��/RXLV��0LVVRXUL�

UHSUHVHQWLQJ�3IL]HU�DW�'U��1HHGOHPDQ¶V�GHSRVLWLRQ�LQ�WKH�0'/�/LWLJDWLRQ���

$V�GHVFULEHG�EULHIO\�LQ�WKH�LQWURGXFWLRQ��([KLELW���LQ�WKH�GHSRVLWLRQ��D�GRFXPHQW�PDUNHG�

ZLWKRXW�D�%DWHV�ODEHO��LV�D�SUHVHQWDWLRQ�'U��1HHGOHPDQ��WKHQ�D�6HQLRU�([HFXWLYH�9LFH�3UHVLGHQW�

DQG�&KLHI�6FLHQWLVW�DW�3KDUPDFLD��3IL]HU¶V�SUHGHFHVVRU�LQ�LQWHUHVW��FUHDWHG�LQ�FROODERUDWLRQ�ZLWK�

3KDUPDFLD¶V�'LUHFWRU�RI�5HVHDUFK�2SHUDWLRQV��0LFKDHO�-��0RQWDJXH��DQG�SUHVHQWHG�LQ�0D\������

HQWLWOHG�³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ��WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�

IRU�5	'�OHDGHUV�HYHU\ZKHUH�´����%<8�KDG�QRW�SUHYLRXVO\�NQRZQ�DERXW��KHDUG�DERXW��RU�EHFRPH�

DZDUH�RI�WKLV�GRFXPHQW�XQWLO�LW�UHDG�WKH�GHSRVLWLRQ��FDOOHG�YDULRXV�FRXQVHO��DQG�WKHQ�ZDV�JXLGHG�

WR�ZKDW�%<8�EHOLHYHV�LV�D�GXSOLFDWH��RU�QHDU�GXSOLFDWH��RI�([KLELW����

,Q�([KLELW����'U��1HHGOHPDQ�DQG�3IL]HU�PDNH�WKH�IROORZLQJ�VWDWHPHQWV�DQG�DGPLVVLRQV��

x� >)@RU�HDFK�GD\�WKDW�>GUXJ@�GHYHORSPHQW�LV�DFFHOHUDWHG��WKHUH�LV����PLOOLRQ�DGGHG�WR�
WKH�FRPSDQ\¶V�VDOHV�ILJXUH��)RU�&HOHEUH[��WKLV�ILJXUH�FRXOG�DSSURDFK�����
PLOOLRQ�SHU�GD\��

x� &2;���FRXOG�EH�MXVW�WKH�ULJKW�WDUJHW�IRU�D�PDMRU�GUXJ�WR�PHHW�D�VLJQLILFDQW�
PHGLFDO�QHHG��

�������������������������������������������������
���³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�IRU�5	'�OHDGHUV�
HYHU\ZKHUH�´�DXWKRUHG�E\�3KLOLS�1HHGOHPDQ��SXEOLVKHG�LQ�5HVHDUFK�7HFKQRORJ\�0DQDJHPHQW��9RO������1R�������
1RY�����SS���������([�����
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x� >:@LWK�WKH�KHOS�RI�D�&(2�ZKR�UHFRJQL]HG�WKH�LPSRUWDQFH�RI�KDYLQJ�D�FULWLFDO�
PDVV�RI�VFLHQWLVWV�IRFXVHG�RQ�D�SUREOHP��ZH�PRELOL]HG����PROHFXODU�DQG�FHOO�
ELRORJLVWV�>DQG@�RQH�WKLUG�RI�DOO�WKH�PHGLFLQDO�FKHPLVWV�DW�6HDUOH������

&RQVLVWHQW�ZLWK�3IL]HU¶V�IUDXGXOHQW�FRQFHDOPHQW�RI�'U��6LPPRQV¶V�UROH�LQ�EULQJLQJ�KLV�

&2;���GLVFRYHU\�WR�0RQVDQWR��%<8¶V�FULWLFDO�UROH�LV�FRPSOHWHO\�RPLWWHG��

'U��1HHGOHPDQ��RQ�3IL]HU¶V�EHKDOI��DFWXDOO\�TXDQWLILHV��LQ�GROODUV�SHU�GD\��WKH�DGYDQWDJH�

RI�PRYLQJ�TXLFNO\�GXULQJ�GUXJ�GHYHORSPHQW�DQG�EHLQJ�ILUVW�WR�PDUNHW��

)RU�HDFK�GD\�>GUXJ@�GHYHORSPHQW�LV�DFFHOHUDWHG��WKHUH�LV����
PLOOLRQ�DGGHG�WR�WKH�FRPSDQ\¶V�VDOHV�ILJXUH��)RU�&HOHEUH[>5@��
WKLV�ILJXUH�FRXOG�DSSURDFK�����PLOOLRQ�SHU�GD\����

2Q���0DUFK�������0U��2¶0DOOH\��ZKR�LV�WKH�PRVW�VHQLRU�3IL]HU�&KLFDJR�FRXQVHO�%<8�

KDV�LQWHUDFWHG�ZLWK��KHDUG�'U��1HHGOHPDQ�TXHVWLRQHG�DERXW�([KLELW����
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���,G���HPSKDVLV�DGGHG���
���,G���HPSKDVLV�DGGHG���
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%�� %<8�*DYH�3IL]HU�$����0�3HU�'D\�+HDG�6WDUW�)RU�&HOHEUH[��

2Q���$SULO�������3IL]HU¶V�&KDLUPDQ�DQG�&KLHI�([HFXWLYH�2IILFHU��:LOOLDP�&��6WHHUH��

DGPLWWHG�LQ�D�:DOO�6WUHHW�-RXUQDO�DUWLFOH�DERXW�WKH�XSFRPLQJ�PDUNHWLQJ�EDWWOH�EHWZHHQ�3IL]HU¶V�

&HOHEUH[�DQG�0HUFN¶V�9LR[[�WKDW��

,W¶V�JRLQJ�WR�EH�D�GRJILJKW��«�:H¶YH�EHHQ�IRUWXQDWH�WR�KDYH�D�
KHDG�VWDUW����

3IL]HU¶V�KHDG�VWDUW�UHVXOWHG�IURP�'U��6LPPRQV¶V�GLVFRYHU\�DQG�VHTXHQFLQJ�RI�&2;����KLV�

LGHQWLILFDWLRQ�RI�&2;���DV�D�WDUJHW��KLV�&2;���FORQHV�DQG�RWKHU�UHDJHQWV��KLV�H[SHUWLVH��DQG�WKH�

5HVHDUFK�$JUHHPHQW�ZLWK�0RQVDQWR��GHWDLOLQJ�D�FROODERUDWLYH�SODQ�WR�FUHDWH�&2;���VSHFLILF�

16$,'V���

7KRXJK�3IL]HU�KDV�VWDWHG�DW�OHDVW�WKUHH�WLPHV�LQ�WKLV�OLWLJDWLRQ��LQFOXGLQJ�WZLFH�WR�WKLV�

&RXUW��WKDW�'U��6LPPRQV¶V�&2;���FORQHV�GLG�QRW�ZRUN����'U��6LPPRQV¶V�&2;���FORQHV�GLG�

ZRUN���3IL]HU¶V�RZQ�GRFXPHQWV��LQFOXGLQJ�GRFXPHQWV�WKDW�3IL]HU�GLG�QRW�SURGXFH�XQWLO�LWV�ODWHU�

SURGXFWLRQV��DIWHU�%<8�LGHQWLILHG�PLVVLQJ�GRFXPHQWV�LQ�3IL]HU¶V�HDUOLHU�SURGXFWLRQ��SURYH�WKDW�

'U��6LPPRQV¶V�FORQHV�ZRUNHG�����

�������������������������������������������������
���'HS��RI�'U��3KLOLS�1HHGOHPDQ����0DU�����&HOHEUH[�0DUNHWLQJ�6DOHV�3UDFWLFHV�3URGXFW�/LDELOLW\�/LWLJDWLRQ��%<8�
3)(��������DW����������������������([�����HPSKDVLV�DGGHG���
���/DQJUHWK��5LFKDUG��³0HUFN¶V�+HDOWK�+LQJHV�RQ�6DOHV�2I�$UWKULWLV�3LOO�´�:DOO�6W��-������$SU�������QDW¶O��HG���%���
([�����HPSKDVLV�DGGHG���VHH�DOVR�3)&����������
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU�����
����������([������DQG�0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO��������������([�����
���'U��1HHGOHPDQ¶V������OHWWHUV�WR�'U��$PLUDP�5D]��6���������DQG�6���������
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3IL]HU¶V�GRFXPHQWV�DOVR�SURYH�%<8¶V�PDWHULDOV�JDYH�3IL]HU�D�KHDG�VWDUW���2Q����0DUFK�

������3IL]HU¶V�FRXQVHO��'DOH�+RVFKHLW��ZURWH�D�OHWWHU�WR�%<8�LQGLFDWLQJ�WKDW��
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�

%\�3IL]HU¶V�RZQ�DGPLVVLRQ��%<8�SURYLGHG�0RQVDQWR�ZLWK�DW�OHDVW�D����PRQWK�KHDG�VWDUW��

DFFRUGLQJ�WR�'U��1HHGOHPDQ¶V�SUHVHQWDWLRQ�DW�����PLOOLRQ�SHU�GD\��WKDW�KHDG�VWDUW�ZDV�D�

TXDQWLILDEOH�EHQHILW�WR�3IL]HU�RI�VRPH�������ELOOLRQ��

&�� 0U��2¶0DOOH\�.QHZ�7KH����0�'D\�([KLELW�:DV�5HOHYDQW�7R�7KLV�
/LWLJDWLRQ��

2Q����-DQXDU\�������MXVW����GD\V�EHIRUH�'U��1HHGOHPDQ¶V�GHSRVLWLRQ��0U��2¶0DOOH\�DQG�

KLV�WHDP�ILOHG�3IL]HU¶V�5HVSRQVH�WR�3ODLQWLIIV¶�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�

'RFXPHQWV�ZLWK�WKLV�&RXUW��3IL]HU�DQG�0U��2¶0DOOH\¶V�5HVSRQVH�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW�

3IL]HU�FRPPLWWHG�WR�VHDUFK�IRU�DQG�SURGXFH�HYHU\�UHVSRQVLYH�GRFXPHQW��

3IL]HU¶V�FRPPLWPHQW�WR�VHDUFK�IRU�DQG�SURGXFH�DGGLWLRQDO�
UHVSRQVLYH�GRFXPHQWV�IRU�HDFK�FDWHJRU\�RI�GRFXPHQWV�GHVFULEHG�

�������������������������������������������������������������������������������������������������������������������������������������������������������������

��([������'U��6HLEHUW¶V������HPDLO�WR�'U��1HHGOHPDQ��6������������
��([������DQG�D�VOLGH�SUHSDUHG�E\�3IL]HU�

UHIHUUHG�WR�DV�WKH�³%OXH�VOLGH´��6��������������VKRZLQJ�WKDW�0RQVDQWR�ZDV�XVLQJ�'U��6LPPRQV¶V�&2;���DQG�&2;�
��FORQHV�IRU�³ ´�³ �´�DQG�³ ´���([������
���/WU��IURP�'��+RVFKHLW�WR�(��%UDPKDOO�����0DU�����%<8�3)(���������([�����HPSKDVLV�DGGHG���
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LQ�%<8¶V�0RWLRQ�WR�&RPSHO�UHQGHUV�PDQ\�RI�%<8¶V�FODLPV�
PRRW�RU�SUHPDWXUH����

%XW�QRWZLWKVWDQGLQJ�3IL]HU¶V�FRPPLWPHQW�WR�WKH�&RXUW��3IL]HU�KDV�QRW�\HW�SURGXFHG�

([KLELW���WR�'U��1HHGOHPDQ¶V���DQG���0DUFK�������GHSRVLWLRQ²WKH����0�GD\�1HHGOHPDQ�

H[KLELW��

'�� 3IL]HU�6KRXOG�+DYH�3URGXFHG�7KH����0�'D\�([KLELW�,Q�5HVSRQVH�7R�%<8¶V�
)LUVW�5HTXHVW�)RU�3URGXFWLRQ��

2Q����-DQXDU\�������%<8�ILOHG�LWV�0RWLRQ�WR�&RPSHO�ZLWK�WKLV�&RXUW��7KRXJK�%<8�GLG�

QRW�WKHQ�NQRZ�DERXW�WKH����0�GD\�1HHGOHPDQ�H[KLELW��%<8¶V�PRWLRQ�DGGUHVVHG�DW�OHDVW�IRXU�

UHTXHVWV�IRU�SURGXFWLRQ�WR�ZKLFK�WKH����0�GD\�1HHGOHPDQ�H[KLELW�LV�UHVSRQVLYH��)RU�H[DPSOH��

%<8¶V�5HTXHVW�1R����VRXJKW��

$OO�ODERUDWRU\�DQG�VFLHQWLILF�QRWHERRNV��LQWHUQDO�PHPRUDQGD��
QRWHV�IURP�UHVHDUFK�PHHWLQJV�DQG�RWKHU�GRFXPHQWV�
VXPPDUL]LQJ��FRQVWLWXWLQJ��FRQFHUQLQJ��UHIHUULQJ��RU�UHODWLQJ�WR�
DQ\�&2;�UHODWHG�UHVHDUFK�E\�0RQVDQWR�LQFOXGLQJ��EXW�QRW�
OLPLWHG�WR��DQ\�SURGXFW�WR�GHYHORS�D�&2;���RU�&2;���VHOHFWLYH�
16$,'��RU�DQ\�&2;�UHODWHG�FDQFHU�UHVHDUFK����

%<8¶V�5HTXHVW�1R�����VRXJKW��

$OO�LQWHUQDO�RU�SXEOLFDOO\�DYDLODEOH�ILQDQFLDO�LQIRUPDWLRQ�UHIHUULQJ�
RU�UHODWLQJ�WR�>3IL]HU¶V@�VDOHV�RI�&HOHEUH[�RU�RWKHU�&2;���
LQKLELWLQJ�16$,'V��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��GRFXPHQWV�WKDW�
UHSRUW�RU�UHIOHFW�LQFRPH��SURILWV��QHW�SURILWV��UHYHQXH��WRWDO�VDOHV��
XQLW�VDOHV��FRVWV�RI�JRRGV�VROG�RU�RWKHU�UHODWHG�GLUHFW�RU�LQGLUHFW�
H[SHQVHV����

%<8¶V�5HTXHVW�1R�����VRXJKW��

$OO�GRFXPHQWV�UHODWLQJ�WR�0RQVDQWR¶V�RUJDQL]DWLRQDO�GLYLVLRQ�RI�
UHVRXUFHV�DQG�PDQSRZHU��VSHFLILFDOO\�DV�EHWZHHQ�WKH�³',3�
3URMHFW´�DQG�DQ\�SURMHFW�V��WR�ILQG�D�&2;���VHOHFWLYH�16$,'�

�������������������������������������������������
���'HIHQGDQWV¶�0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����
'NW�1R�����DW����HPSKDVLV�DGGHG����
���3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����([�����DW�����HPSKDVLV�DGGHG����
���,G��DW�����HPSKDVLV�DGGHG���
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GXULQJ�WKH�\HDUV������WR�������LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��
GHSDUWPHQW�EXGJHWV��WLPHVKHHWV��RUJDQL]DWLRQDO�PHPRUDQGD��
UHSRUWV��PDQDJHPHQW�UHSRUWV��RU�FRUSRUDWH�GRFXPHQWV����

%<8¶V�5HTXHVW�1R�����VRXJKW��

$OO�GRFXPHQWV�UHODWLQJ�WR�DQ\�&2;�UHODWHG�OLWLJDWLRQ�LQFOXGLQJ��
EXW�QRW�OLPLWHG�WR��FRPPXQLFDWLRQV��QRWHV��EULHIV��PHPRUDQGD��
GHSRVLWLRQ�WUDQVFULSWV��LQWHUURJDWRU\�UHVSRQVHV��H[SHUW�ZLWQHVV�
WHVWLPRQ\�DQG�UHSRUWV��RU�HOHFWURQLF�PHGLD����

,Q�LWV�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�

'RFXPHQWV��%<8�IXUWKHU�GHVFULEHG�WKH�FDWHJRULHV�RI�GRFXPHQWV�%<8�UHTXHVWHG�DQG�WKDW�3IL]HU�

KDG�QRW�SURGXFHG��6SHFLILFDOO\��%<8�GHVFULEHG�WKH�IROORZLQJ��

x� ³>5@HVHDUFK�VFLHQWLVWV�FUHDWH�HPDLOV��UHSRUWV��PHPRV��SUHVHQWDWLRQV�DQG�RWKHU�
GRFXPHQWV�UHODWHG�WR�WKHLU�UHVHDUFK��7KHVH�KDYH�ODUJHO\�QRW�EHHQ�SURGXFHG�´�

x� ³,QWHUQDO�GRFXPHQWV�ZLOO�VHW�IRUWK�3IL]HU¶V�«�FRUSRUDWH�VWUDWHJ\�DV�LW�UHODWHV�WR�
GHYHORSPHQW�RI�&2;���VHOHFWLYH�GUXJV�«�´�

x� ³%<8�UHTXHVWHG�LQWHUQDO�ILQDQFLDO�LQIRUPDWLRQ�VXIILFLHQW�WR�LGHQWLI\�WKH�
UHYHQXH�DQG�FRVWV�DWWULEXWDEOH�WR�3IL]HU¶V�&2;���UHODWHG�GUXJV�´�

x� ³%<8�KDV�DVNHG�UHSHDWHGO\�IRU�GHSRVLWLRQ�WUDQVFULSWV�DQG�WKH�H[KLELWV�PDUNHG�
DW�WKRVH�GHSRVLWLRQV�IURP�SULRU�OLWLJDWLRQ�´���

%<8¶V�0RWLRQ�WR�&RPSHO�3URGXFWLRQ�DQG�6XSSRUWLQJ�0HPRUDQGXP�ZHUH�QRW�WKH�ILUVW�

WLPHV�%<8�LGHQWLILHG�WR�3IL]HU�WKHVH�FDWHJRULHV�RI�GRFXPHQWV�WKDW�3IL]HU�ZDV�ZLWKKROGLQJ���

2Q����-DQXDU\�������%<8�VHQW�LWV�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�WR�3IL]HU���

2Q����)HEUXDU\�������3IL]HU�UHVSRQGHG�WKDW�³WKH�EXON�RI�3IL]HU¶V�SURGXFWLRQ�ZLOO�

FRQVLVW�RI�«�>7HYD@�´���

�������������������������������������������������
���,G��DW�����HPSKDVLV�DGGHG���
���,G��DW�����HPSKDVLV�DGGHG���
���3ODLQWLIIV¶�0HPRUDQGXP�LQ�6XSSRUW�RI�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����'NW��
1R�����DW������HPSKDVLV�DGGHG���
���3IL]HU�5HVSRQVH�WR�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����)HE�����([�����DW������HPSKDVLV�
DGGHG���
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2Q����)HEUXDU\�������%<8�ZURWH�0U��2¶0DOOH\���

:H�DUH�FRQFHUQHG�WKDW�\RX�DUH�VLJQLILFDQWO\�OLPLWLQJ�\RXU�
SURGXFWLRQ�WR�RQO\�WKRVH�GRFXPHQWV�\RX�SURGXFHG�LQ�>7HYD@�«�ZH�
GR�QRW�EHOLHYH�WKH�7HYD�SURGXFWLRQ�LQFOXGHV�DOO��RU�VRPH��RI�WKH�
GRFXPHQWV�UHODWLQJ�WR�DUHDV�VXFK�DV���SUHVHQWDWLRQV��VSHHFKHV��RU�
FRQIHUHQFHV�PDGH�RU�HQJDJHG�LQ�E\�0RQVDQWR�DQG�LWV�VFLHQWLVWV�
UHJDUGLQJ�&2;��',3��RU�16$,'6�����

2Q����-XO\�������3IL]HU�SURGXFHG�RYHU���PLOOLRQ�SDJHV�RI�GRFXPHQWV�UHIHUUHG�WR�DV�WKH�

7HYD�3URGXFWLRQ��7KH�7HYD�SURGXFWLRQ�GLG�QRW�LQFOXGH�ZKDW�ZRXOG�EHFRPH�WKH����0�GD\�

1HHGOHPDQ�H[KLELW�RU�1HHGOHPDQ¶V�GHSRVLWLRQ�LQ�,5()���1RU�GLG�LW�LQFOXGH�ZKDW�ZRXOG�EHFRPH�

([KLELWV������RI�WKH���DQG���0DUFK������1HHGOHPDQ�GHSRVLWLRQ��

2Q����$XJXVW�������%<8�ZURWH�0U��2¶0DOOH\�DQG�/LVD�6FKQHLGHU��DGGUHVVLQJ��

WKH�LQDGHTXDF\�RI�3IL]HU¶V�GRFXPHQW�SURGXFWLRQ�«�>,@W�LV�HYLGHQW�
WKDW�3IL]HU¶V�DWWHPSW�WR�FXW�FRUQHUV�RQ�GLVFRYHU\�KDV�QRW�
XQFRYHUHG�UHOHYDQW�GRFXPHQWV�3ODLQWLIIV�KDYH�UHTXHVWHG�����

2Q����$XJXVW�������%<8�ZURWH�0V��6FKQHLGHU���

3IL]HU�«�KDV�\HW�WR�SURYLGH�%<8�DQG�'U��6LPPRQV�ZLWK�D�
PHDQLQJIXO�SURGXFWLRQ�UHVXOWLQJ�IURP�DQ�LQGHSHQGHQW�
FROOHFWLRQ�HIIRUW�XQGHUWDNHQ�LQ�FRQQHFWLRQ�ZLWK�WKLV�FDVH����

2Q���2FWREHU�������0V��6FKQHLGHU�PLVUHSUHVHQWHG�WR�%<8��

FDWHJRULHV�RI�LQIRUPDWLRQ�ZKLFK�ZH�DUH�LQ�WKH�SURFHVV�RI�
FROOHFWLQJ�UHYLHZLQJ�SURGXFLQJ�DQG�D�GDWH�E\�ZKLFK�ZH�H[SHFW�WR�
FRPSOHWH�SURGXFWLRQ�RI�HDFK�VXFK�FDWHJRU\�RI�LQIRUPDWLRQ�«�>,@I�D�
JHQHUDO�FDWHJRU\�RI�LQIRUPDWLRQ�LV�QRW�OLVWHG�EHORZ��LW�LV�EHFDXVH�
ZH�KDYH�SURGXFHG�DOO�UHVSRQVLYH�GRFXPHQWV�RU�EHFDXVH�ZH�
KDYH�EHHQ�XQDEOH�WR�ORFDWH�DQ\�UHVSRQVLYH�GRFXPHQWV����

�������������������������������������������������
���/WU��IURP�/��%HXV�WR�5��2¶0DOOH\�����)HE�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�DQG�5��2¶0DOOH\�����$XJ�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����$XJ�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����2FW�����([������HPSKDVLV�DGGHG���
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0V��6FKQHLGHU�WKHQ�OLVWHG����FDWHJRULHV�RI�GRFXPHQWV��RQH�RI�ZKLFK�ZDV�³&XVWRGLDQ�

FROOHFWLRQV�SHU�SULRU�FRPPXQLFDWLRQV�´���

%<8�ZRXOG�H[SHFW�WKDW�WKH����0�GD\�1HHGOHPDQ�H[KLELW��D�SUHVHQWDWLRQ�'U��1HHGOHPDQ�

JDYH�ZKLOH�KH�ZDV�D�6HQLRU�([HFXWLYH�9LFH�3UHVLGHQW�DQG�&KLHI�6FLHQWLVW�DW�3KDUPDFLD��LQFOXGLQJ�

DQ\�GUDIWV��QRWHV��VXSSRUWLQJ�LQIRUPDWLRQ��DQG�FRUUHVSRQGHQFH�VXSSRUWLQJ�WKH�SUHVHQWDWLRQ��ZRXOG�

EH�LQFOXGHG�LQ�'U��1HHGOHPDQ¶V�³FXVWRGLDQ�FROOHFWLRQ´�IURP�3IL]HU���

1RW�VR���

0V��6FKQHLGHU�LQGLFDWHG�WKDW�DOO�FXVWRGLDQ�FROOHFWLRQV�ZRXOG�EH�SURGXFHG�E\�³2FWREHU�����

�����´����%XW�3IL]HU�GLG�QRW�SURGXFH�WKH����0�GD\�H[KLELW�E\����2FWREHU�������RU�HYHU���

2Q���2FWREHU�������%<8�ZURWH�0V��6FKQHLGHU�VHHNLQJ�³D�IXOO�H[SODQDWLRQ�RI�ZK\�3IL]HU�

H[SHFWV�WKDW�DOO�UHVSRQVLYH�GRFXPHQWV�DUH�LQFOXGHG�LQ�WKH�7HYD�SURGXFWLRQ�´����%<8�DOVR�DVNHG�

0V��6FKQHLGHU�WR�³YHULI\�ZKHWKHU�3IL]HU�KDV�SURGXFHG�DOO�WKH�GRFXPHQWV�WKDW�UHODWH�WR�

0RQVDQWR¶V�UHVHDUFK�SURMHFWV�DQG�LWV�VWUDWHJLHV�WR�GHYHORS�&2;�UHODWHG�SURGXFWV�´�����

2Q����2FWREHU�������0V��6FKQHLGHU�ZURWH�%<8�PLVUHSUHVHQWLQJ�WKDW�³QRWHERRNV��

PLQXWHV�DQG�UHSRUWV�ZHUH�DOO�FROOHFWHG�LQ�FRQQHFWLRQ�ZLWK�WKH�5RFKHVWHU�OLWLJDWLRQ�DQG�

WKHUHIRUH�ZRXOG�KDYH�EHHQ�SURGXFHG�LQ�WKH�7HYD�GRFXPHQW�SURGXFWLRQ�´���

2Q����2FWREHU�������0V��6FKQHLGHU�ZURWH�%<8�VSHFLILFDOO\�PLVUHSUHVHQWLQJ�WKDW�3IL]HU¶V�

SURGXFWLRQ�RI�³FXVWRGLDQ�FROOHFWLRQV´�ZDV�³GRQH�´����3IL]HU�VWLOO�KDG�QRW�SURGXFHG�WKH����0�GD\�

1HHGOHPDQ�H[KLELW��

�������������������������������������������������
���,G���HPSKDVLV�DGGHG���
���,G���
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����2FW�����([������
���,G���HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
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2Q���1RYHPEHU�������%<8�DGYLVHG�0V��6FKQHLGHU�WKDW�³3IL]HU�LV�QRW�UHOLHYHG�RI�LWV�GXW\�

WR�SURYLGH�D�FRPSOHWH�SURGXFWLRQ�RI�UHVSRQVLYH�GRFXPHQWV�´�����

2Q����1RYHPEHU�������0V��6FKQHLGHU�LQGLFDWHG�WKDW��

ZH�GR�QRW�XQGHUVWDQG�\RXU�µFRQGLWLRQ¶�WKDW�µ3IL]HU�LV�QRW�UHOLHYHG�
RI�LWV�GXW\�WR�SURYLGH�D�FRPSOHWH�SURGXFWLRQ�RI�UHVSRQVLYH�
GRFXPHQWV�¶�3IL]HU�KDV�FRQGXFWHG�D�JRRG�IDLWK�VHDUFK�IRU�
GRFXPHQWV��KDV�NHSW�%<8�LQIRUPHG�DV�WR�SUHFLVHO\�ZKDW�3IL]HU�
GRHV�DQG�GRHV�QRW�DJUHH�WR�SURGXFH��DQG�KDV�IROORZHG�XS�RQ�DOO�RI�
%<8¶V�H[SUHVVHG�FRQFHUQV��:H�DUH�DW�D�ODFN�WR�XQGHUVWDQG�ZKDW�
PRUH�%<8�H[SHFWV�IURP�3IL]HU�����

2Q����1RYHPEHU�������0V��6FKQHLGHU�ZURWH�%<8�PLVUHSUHVHQWLQJ�WKDW��

>D@V�RI�\HVWHUGD\�«�DOO�UHVSRQVLYH�GRFXPHQWV�ORFDWHG�E\�3IL]HU�
DIWHU�D�UHDVRQDEOH�VHDUFK�KDYH�EHHQ�SURGXFHG�WR�%<8�ZLWK�
WKUHH�H[FHSWLRQV����

7KH�WKUHH�H[FHSWLRQV�GHVFULEHG�E\�0V��6FKQHLGHU�GR�QRW�LQFOXGH�WKH����0�GD\�

1HHGOHPDQ�H[KLELW�DQG��VXPPDUL]HG�JHQHUDOO\��ZHUH�����3IL]HU¶V�³SURGXFWLRQ�RI�RULJLQDO�

QRWHERRNV�´�����GRFXPHQWV�IURP�³WKH�0HUFN�LQWHUIHUHQFH�´�DQG�����³DGGLWLRQDO�FRQWUDFWV�«�LQ�

UHVSRQVH�WR�\RXU�PRVW�UHFHQW�GRFXPHQW�UHTXHVW�´���

2Q����'HFHPEHU�������%<8�ZURWH�0V��6FKQHLGHU�LQGLFDWLQJ�WKDW��

>R@YHU�WKH�FRXUVH�RI�WKH�SDVW�\HDU��%<8�KDV�UHSHDWHGO\�
DWWHPSWHG�WR�REWDLQ�IXOO�GLVFRYHU\�RI�DOO�UHOHYDQW�VFLHQWLILF�
QRWHERRNV�DQG�RWKHU�GRFXPHQWV��EXW�WR�QR�DYDLO������

%<8�VSHFLILFDOO\�TXRWHG�IURP�LWV�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�1R����VHHNLQJ��

DOO�«�LQWHUQDO�PHPRUDQGD��QRWHV�IURP�UHVHDUFK�PHHWLQJV�DQG�
RWKHU�GRFXPHQWV�VXPPDUL]LQJ��FRQVWLWXWLQJ��FRQFHUQLQJ��
UHIHUULQJ��RU�UHODWLQJ�WR�DQ\�&2;�UHODWHG�UHVHDUFK�E\�

�������������������������������������������������
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����1RY�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
���,G���
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����'HF�����([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

0RQVDQWR�LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��DQ\�SURMHFW�WR�GHYHORS�D�
&2;���RU�&2;���VHOHFWLYH�16$,'�«����

2Q���-DQXDU\�������0V��6FKQHLGHU�ZURWH�%<8�PLVUHSUHVHQWLQJ�WKDW�³3IL]HU�FRQWLQXHV�WR�

EHOLHYH�WKDW�LW�KDV�>DW@�DOO�WLPHV�DFWHG�LQ�JRRG�IDLWK�WKURXJKRXW�WKH�FRXUVH�RI�GLVFRYHU\�LQ�WKLV�

PDWWHU�´���

2Q����-DQXDU\�������WKUHH�GD\V�ODWHU��%<8�ILOHG�LWV�0RWLRQ�WR�&RPSHO�3URGXFWLRQ���

2Q����-DQXDU\�������VL[�GD\V�ODWHU��3IL]HU�FRQIHVVHG�WKDW�³WKH�7HYD�SURGXFWLRQ�«�LV�

DSSDUHQWO\�LQFRPSOHWH�´�����

2Q����-DQXDU\�������QLQH�GD\V�ODWHU��3IL]HU�ILOHG�LWV�0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�

0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�ZLWK�WKLV�&RXUW�PLVUHSUHVHQWLQJ�WKDW��

GXULQJ�WKH�5RFKHVWHU�OLWLJDWLRQ��3IL]HU�SHUIRUPHG�D�JRRG�IDLWK�
VHDUFK�RI�LWV�ILOHV�IRU�YLUWXDOO\�DOO�WHFKQLFDO�GRFXPHQWV�UHODWHG�WR�
&2;���DQG�SURGXFHG�KDUG�FRSLHV�RI�WKRVH�GRFXPHQWV�GXULQJ�WKDW�
OLWLJDWLRQ��7KH�EUHDGWK�RI�3IL]HU¶V�GRFXPHQW�SURGXFWLRQ�LQ�WKH�
5RFKHVWHU�OLWLJDWLRQ�LV�HYLGHQW�IURP�WKH�GRFXPHQW�UHTXHVWV�
SURSRXQGHG�E\�WKH�8QLYHUVLW\�RI�5RFKHVWHU�GXULQJ�WKDW�OLWLJDWLRQ��
)RU�H[DPSOH��5RFKHVWHU¶V�5HTXHVW���VRXJKW�µ>D@OO�GRFXPHQWV�
FRQFHUQLQJ��UHFRXQWLQJ��UHIHUULQJ�WR��VXPPDUL]LQJ��DQDO\]LQJ�RU�
UHODWLQJ�WR�WKH�LGHQWLILFDWLRQ�DQG�RU�GHYHORSPHQW�RI�&HOHEUH[�DV�
D�FR[���LQKLELWRU�¶�����

$OWKRXJK�'U��1HHGOHPDQ�PDGH�KLV����0�GD\�SUHVHQWDWLRQ�IRXU�PRQWKV�DIWHU�5RFKHVWHU¶V�

)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV��3IL]HU�KDG�D�FRQWLQXLQJ�GXW\�LQ�WKDW�OLWLJDWLRQ�WR�

SURGXFH�UHVSRQVLYH�GRFXPHQWV��7KH����0�GD\�SUHVHQWDWLRQ�LV�D�UHVSRQVLYH�GRFXPHQW�WKDW�3IL]HU�

VKRXOG�KDYH�SURGXFHG�LQ�WKH�5RFKHVWHU�OLWLJDWLRQ���

3IL]HU�DOVR�LQGLFDWHG�LQ�LWV�2SSRVLWLRQ�WKDW�LW�ZDV��

�������������������������������������������������
���,G���HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����-DQ�����([������HPSKDVLV�DGGHG���
���'HIHQGDQWV¶�0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����
'NW�����DW����HPSKDVLV�DGGHG���

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 26 of 150



�

���
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

LQ�WKH�SURFHVV�RI�VHDUFKLQJ�IRU�DQG�SURGXFLQJ�PDWHULDOV�LQ�
UHVSRQVH�WR�PRVW�FDWHJRULHV�RI�GRFXPHQWV�VHW�IRUWK�LQ�%<8¶V�
PRWLRQ��3IL]HU�ZLOO�SURGXFH�WKHVH�PDWHULDOV�WR�%<8�SURPSWO\�DQG�
RQ�D�UROOLQJ�EDVLV����

(�� 0U��2¶0DOOH\�,QWHQWLRQDOO\�:LWKKROGV�7KH�����0�'D\�([KLELW��

$V�GHVFULEHG�DERYH��RQ���0DUFK����������GD\V�DIWHU�3IL]HU¶V�&KLFDJR�FRXQVHO�ILOHG�LWV�

2SSRVLWLRQ��0U��2¶0DOOH\�VDW�LQ�D�GHSRVLWLRQ�ZKHUH�WKH����0�GD\�1HHGOHPDQ�H[KLELW�ZDV�

PDUNHG�DQG�GLVWULEXWHG���1HLWKHU�0U��2¶0DOOH\��QRU�DQ\RQH�RQ�KLV�WHDP��SURGXFHG�WKDW�H[KLELW�WR�

%<8��0U��2¶0DOOH\�VWLOO�KDV�QRW�SURGXFHG�WKH����0�GD\�H[KLELW���1RU�KDV�0U��2¶0DOOH\�

SURGXFHG�DQ\�RI�WKH�RWKHU����H[KLELWV�PDUNHG�DW�WKH���DQG���0DUFK������1HHGOHPDQ�GHSRVLWLRQ��

GUDIWV�RI�WKH����0�GD\�H[KLELW��QRWHV�IURP�'U��1HHGOHPDQ¶V�FROODERUDWLRQ�ZLWK�0RQWDJXH��RU�

GRFXPHQWV�UHIOHFWLQJ�WKH�KHOS�'U��1HHGOHPDQ�UHFHLYHG�IURP�0RQVDQWR¶V�&(2�³PRELOL]>LQJ@����

PROHFXODU�DQG�FHOO�ELRORJLVWV�>DQG@�RQH�WKLUG�RI�DOO�WKH�PHGLFLQDO�FKHPLVWV�DW�6HDUOH�´�����

2Q����0DUFK�������RQO\�WZR�ZHHNV�DIWHU�0U��2¶0DOOH\�DWWHQGHG�WKH�1HHGOHPDQ�

GHSRVLWLRQ�UHSUHVHQWLQJ�3IL]HU�DQG�VDZ�WKH����0�GD\�SUHVHQWDWLRQ�ZLWK�QR�%DWHV�ODEHO�PDUNHG�DV�

DQ�H[KLELW��0U��2¶0DOOH\¶V�SDUWQHU��0V��6FKQHLGHU��DSSHDUHG�RQ�EHKDOI�RI�3IL]HU�DQG�UHSUHVHQWHG�

WR�WKLV�&RXUW�WKDW��GXULQJ�WKH�5RFKHVWHU�OLWLJDWLRQ�VKH�

ZDV�SHUVRQDOO\�LQYROYHG�LQ�WKDW�FROOHFWLRQ�HIIRUW�DQG�,�FDQ�WHOO�
\RX�ZH¶YH�VHDUFKHG�WKH�ILOHV�RI�RYHU�����FXVWRGLDQV�OLNHO\�WR�KDYH�
DQ\�GRFXPHQWV�UHJDUGLQJ�&2;���«��:H�FROOHFWHG�HYHU\WKLQJ�WKDW�
KDG�DQ\WKLQJ�WR�GR�ZLWK�&2;���IURP�WKH�PDMRULW\�RI�WKRVH�
ZLWQHVVHV��:H�WKHQ�UHYLHZHG�WKRVH�GRFXPHQWV�DQG�SURGXFHG�WKHP�
IRU�SXUSRVHV�RI�WKH�8QLYHUVLW\�RI�5RFKHVWHU�FDVH��

:H�GLG�IROORZ�XS�VHDUFKHV��<RX�NQRZ��DV�WKH�OLWLJDWLRQ�
SURJUHVVHG��DV�ZH�OHDUQHG�WKHUH�PLJKW�EH�VRPH�PLVVLQJ�
GRFXPHQWV��ZH�FRQWDFWHG�DGGLWLRQDO�FXVWRGLDQV��:H�VHDUFKHG�WKRVH�

�������������������������������������������������
���,G��DW����HPSKDVLV�DGGHG���
���³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�IRU�5	'�OHDGHUV�
HYHU\ZKHUH�´�DXWKRUHG�E\�3KLOLS�1HHGOHPDQ��SXEOLVKHG�LQ�5HVHDUFK�7HFKQRORJ\�0DQDJHPHQW��9RO������1R�������
1RY�������SS���������([�����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

FXVWRGLDQ¶V�ILOHV��ZH�VHDUFKHG�WKH�FHQWUDO�ILOHV¶�UHSRVLWRU\��DQG�ZH�
EHOLHYH�ZH�JRW�WKH�YDVW�PDMRULW\�RI�GRFXPHQWV�WKDW�UHODWH�WR�
&2;���LQ�WKH�5RFKHVWHU�FDVH��


�
�
�

,�PHDQ�HYHU\WKLQJ�KDV�EHHQ�SURGXFHG����

%XW�0V��6FKQHLGHU�GLGQ¶W�SURGXFH�1HHGOHPDQ¶V����0�GD\�SUHVHQWDWLRQ��

2Q����0DUFK�������DV�GHVFULEHG�DERYH��WKH�&RXUW�RUGHUHG�WKDW�3IL]HU�SURYLGH��

D�FRPSOHWH�SURGXFWLRQ��DIWHU�D�IXOO�VHDUFK�IRU�DOO�GRFXPHQWV�LQ�
'HIHQGDQWV¶�SRVVHVVLRQ��FXVWRG\�RU�FRQWURO��UHVSRQVLYH�WR�%<8¶V�
)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV����

7KH�&RXUW�DOVR�RUGHUHG�3IL]HU�WR��

SURGXFH�DOO�LQWHUQDO�FRUUHVSRQGHQFH��LQFOXGLQJ�HPDLO��PHPRUDQGD��
PHHWLQJ�PLQXWHV��UHSRUWV��LQFOXGLQJ�WKRVH�WR�%RDUG�RI�'LUHFWRUV��
DQG�RWKHU�FRUSRUDWH�GRFXPHQWV�UHIHUULQJ�RU�UHODWLQJ�WR�
SODLQWLIIV¶�',3�DQG�&2;�,,�SURMHFWV����

2Q����0D\�������0U��2¶0DOOH\�DQG�KLV�WHDP�ILOHG�'HIHQGDQWV¶�&HUWLILFDWLRQ�&RQFHUQLQJ�

'LVFRYHU\�(IIRUWV�ZLWK�WKLV�&RXUW��0U��2¶0DOOH\�DQG�KLV�WHDP�UHSUHVHQWHG�ZLWK�UHJDUG�WR�

ILQDQFLDO�GRFXPHQWV�WKDW�³3IL]HU�KDV�DOUHDG\�EHJXQ�LWV�SURGXFWLRQ�RI�UHVSRQVLYH�GRFXPHQWV�´���

2Q����-XO\�������0U��2¶0DOOH\�DSSHDUHG�LQ�IURQW�RI�WKLV�&RXUW�RQ�3IL]HU¶V�EHKDOI�

UHJDUGLQJ�3IL]HU¶V�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV��$SSHDULQJ�ZLWK�0U��2¶0DOOH\�

ZHUH�KLV�SDUWQHU��0V��6FKQHLGHU��DV�ZHOO�DV�3IL]HU¶V�8WDK�FRXQVHO��0HVVUV��*HRUJH�+DOH\�DQG�

'DYLG�3DUNLQVRQ��%<8�ZDQWV�WR�EH�FOHDU�WKDW�LW�PDNHV�QR�VXJJHVWLRQ�WKDW�HLWKHU�0U��+DOH\�RU�0U��

3DUNLQVRQ�ZDV�DZDUH�RI�WKH����0�GD\�1HHGOHPDQ�H[KLELW�RU�0U��2¶0DOOH\�DQG�3IL]HU¶V�&KLFDJR�

FRXQVHO¶V�IDLOXUH�WR�SURGXFH�LW�LQ�WKLV�OLWLJDWLRQ��

�������������������������������������������������
���0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������������([������HPSKDVLV�DGGHG���
���2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
���,G��DW����HPSKDVLV�DGGHG���
���'HIHQGDQWV¶�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����0D\�����'NW��1R������DW�����HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

0U��2¶0DOOH\�VDW�DW�FRXQVHO¶V�WDEOH�ZKLOH�0U��+DOH\�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW��

:H�KDYH�EHHQ�WU\LQJ�KDUG�WR�SURGXFH�DOO�RI�WKH�GRFXPHQWV�WKDW�
WKH�SODLQWLIIV�KDYH�UHTXHVWHG��DQG�RQH�RI�WKH�SUREOHPV�WKDW�ZH�KDYH�
LV�ZH�KDYH�D�ODZVXLW�WKDW¶V�ILOHG�LQ������GHDOLQJ�ZLWK�LVVXHV�WKDW�
RFFXUUHG�LQ������������WR��\RX�NQRZ��WKURXJK�������LW¶V�KDUG�WR�
ILQG�WKLQJV��7KH�HIIHFWV�RI�WKH�GLVFRYHU\�LV�QRW�WR�EH�SHUIHFW��EXW�
LW¶V�WR�GR�D�JRRG�IDLWK�MRE�DQG�PDNH�D�UHDVRQDEOH�VHDUFK��DQG�
ZH¶YH�GRQH�PXFK�PRUH�WKDQ�WKDW��:H¶YH�EHQW�RYHU�EDFNZDUGV��
ZH¶YH�VSHQW�D�WUHPHQGRXV�DPRXQW�RI�WLPH�UHVSRQGLQJ�WR�<RXU�
+RQRU¶V�2UGHU��


�
�
�

$QG�WR�KDYH�WKH�VXJJHVWLRQ�EH�WKDW�ZH�DUH�KLGLQJ�GRFXPHQWV��
UHPRYLQJ�GRFXPHQWV�IURP�SURGXFWLRQ��DQG�WKDW�ZH�DUH�YLRODWLQJ�
WKH�RUGHU�LV�IUDQNO\�RIIHQVLYH��:H�KDYH�GRQH�ZKDW�LW�WDNHV����

0U��2¶0DOOH\�DOVR�DOORZHG�0U��+DOH\�WR�VD\�WKDW�DQ\�VXJJHVWLRQ�WKDW�

>3IL]HU¶V�ODZ\HUV@�KDYH�QRW�EHKDYHG�HWKLFDOO\�RU�GRQH�RXU�GXWLHV�DV�
ODZ\HUV�LQ�FRPSO\LQJ�ZLWK�D�FRXUW�RUGHU�LV�VLPSO\�QRW�IDLU�RU�
DFFXUDWH��


�
�
�

:H¶YH�GRQH�RXU�EHVW��MXGJH��QR�RQH¶V�WU\LQJ�WR�FKHDW��ZH¶UH�
EHQGLQJ�RYHU�EDFNZDUGV����

%XW�QHLWKHU�3IL]HU��QRU�LWV�&KLFDJR�FRXQVHO��SURGXFHG�WKH����0�GD\�SUHVHQWDWLRQ�RU�WKH�

RWKHU����H[KLELWV�PDUNHG�LQ�0U��2¶0DOOH\¶V�SUHVHQFH�DW�WKH���DQG���0DUFK������1HHGOHPDQ�

GHSRVLWLRQ��

)LQDOO\��RQ����2FWREHU�������WZR�DQG�D�KDOI�PRQWKV�DIWHU�WKH�KHDULQJ�DQG�DIWHU�SURGXFLQJ�

RYHU���PLOOLRQ�PRUH�SDJHV�RI�GRFXPHQWV��3IL]HU��ZLWK�0U��2¶0DOOH\�OLVWHG�DV�FRXQVHO��ILOHG�LWV�

7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�FODLPLQJ�WR�WKLV�&RXUW�WKDW�

3IL]HU��

�������������������������������������������������
���0RWLRQ�7R�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU�����������������������������������������������([������HPSKDVLV�
DGGHG���
���,G���
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KDV�«�>L@GHQWLILHG�IRU�%<8�WKH�YDULRXV�RWKHU�&2;���UHODWHG�
OLWLJDWLRQ�PDWWHUV�DQG��WR�WKH�H[WHQW�WKH\�DUH�UHOHYDQW�WR�WKLV�FDVH��
SURGXFHG�WKH�SURGXFWLRQ�GRFXPHQWV��SOHDGLQJV��GHSRVLWLRQV�
�LQFOXGLQJ�H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV�DQG�
KHDULQJ�WUDQVFULSWV�IURP�WKHVH�PDWWHUV����

3IL]HU¶V�UHSUHVHQWDWLRQ�WR�WKLV�&RXUW�LV�IDOVH�EHFDXVH�3IL]HU�KDV�QHYHU�SURGXFHG�WKH�

���0�GD\�1HHGOHPDQ�H[KLELW�WR�%<8��

)�� 'HVSLWH�%<8¶V�5HTXHVWV��3IL]HU�$QG�,WV�&KLFDJR�&RXQVHO�6WLOO�+DYH�1RW�
3URGXFHG�7KH�1HHGOHPDQ�([KLELWV��

2Q����'HFHPEHU�������%<8�ZURWH�0U��2¶0DOOH\�DQG�0V��6FKQHLGHU�VSHFLILFDOO\�

LGHQWLI\LQJ�WKH����0�GD\�H[KLELW�DQG�UHTXHVWLQJ�WKDW�WKH\�SURGXFH�DOO�RI�WKH�H[KLELWV��

5DWKHU�WKDQ�SURPSWO\�SURGXFH�WKH�H[KLELWV��RQ����'HFHPEHU�������0V��6FKQHLGHU�

VXJJHVWHG�WKDW�%<8�UHO\�RQ�*RRJOH�VHDUFKHV��

ZH�FHUWDLQO\�GLG�QRW�LQWHQWLRQDOO\�ZLWKKROG�WKLV�GRFXPHQW�DQG��LQ�
IDFW��SURGXFHG�DEVWUDFWV�ZLWK�D�VLPLODU�WLWOH�QR�OHVV�WKDQ�VL[�WLPHV��
6HH�H�J���%<8�3)(�$5&�������������6����������%<8�3)(�
��������1HHGOH�3��������������1HHGOH�3��������������$QG��D�
VLPSOH�*RRJOH�VHDUFK�XVLQJ�WKH�WHUPV�³1HHGOHPDQ´�DQG�
³WZLQNOH´�SURPSWO\�SXOOV�XS�WKH�HQWLUH�DUWLFOH����

)LUVW��WKH�DEVWUDFWV�WR�ZKLFK�3IL]HU¶V�&KLFDJR�FRXQVHO�UHIHUUHG�DUH�QRW�DEVWUDFWV���DQG�GR�

QRW�PHQWLRQ�WKH�GDLO\�YDOXH�RI�D�KHDG�VWDUW��WKH�LPSRUWDQFH�RI�D�WDUJHW��RU�WKH�LQWHUQDO�LPSRUWDQFH�

WKH�&2;���SURMHFW�KDG�DW�0RQVDQWR�WKDW�UHTXLUHG�WKH�&(2¶V�LQYROYHPHQW��,I�%<8�KDG�UHOLHG�RQ�

WKH�VR�FDOOHG�DEVWUDFWV��3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�ZRXOG�KDYH�VXFFHHGHG�LQ�LQWHQWLRQDOO\�

PLVGLUHFWLQJ�%<8�UHJDUGLQJ�D�KLJKO\�UHOHYDQW�GRFXPHQW��

�������������������������������������������������
���7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW������'NW��1R������DW����HPSKDVLV�DGGHG����
���/WU��)URP�/��6FKQHLGHU�WR�/��%HXV�����'HF�����([������HPSKDVLV�DGGHG���
���%<8�3)(�$5&�������������6����������%<8�3)(���������%<8�3)(���������1HHGOH�3��������������
1HHGOH�3��������������([������
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

6HFRQG��0V��6FKQHLGHU¶V�VXJJHVWLRQ�WKDW�%<8�UHO\�RQ�*RRJOH�VHDUFKHV�WR�GLVFRYHU�

UHOHYDQW�GRFXPHQWV�LV�QRW�FRQWHPSODWHG�E\�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��)XUWKHU��VXFK�D�

VHDUFK�LV�XQOLNHO\�WR�GLVFRYHU�WKH�RWKHU����H[KLELWV�PDUNHG�DW�WKH�GHSRVLWLRQ��VRPH�RI�ZKLFK�DUH�

GHVFULEHG�DV�1HHGOHPDQ�FRUUHVSRQGHQFH��


�
�
�
�


�
�
�
�


�
�
�
�
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�
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

,,,�� 3),=(5�)$,/('�72�352'8&(�'2&80(176��75$16&5,376��$1'�
'(326,7,216�)520�$//�5(/(9$17�/,7,*$7,216��

%<8�UHFHQWO\�OHDUQHG�IURP�QHZV�UHSRUWV�WKDW�D�&DOLIRUQLD�MXU\�LQ�WKH�,5()�OLWLJDWLRQ�

UHWXUQHG�D�YHUGLFW�DJDLQVW�3IL]HU�IRU�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV�UHJDUGLQJ�WHVWLQJ�RI�WKH�

&2;���GUXJ��%H[WUD�����%<8�DOVR�OHDUQHG�IURP�WKHVH�VDPH�UHSRUWV�WKDW�3IL]HU�ZDV�DFFXVHG�RI�

VSROLDWLQJ�GRFXPHQWV�LQ�,5()��

%HFDXVH�%<8�ZDV�VXUSULVHG�WKDW�3IL]HU�KDG�QRW�SURGXFHG�DQ\�GRFXPHQWV�IURP�D�

OLWLJDWLRQ�WKDW�VHHPHG�VR�VLPLODU�WR�WKLV�RQH��%<8¶V�FRXQVHO�FDOOHG�FRXQVHO�IRU�,5()�DQG�

GLVFRYHUHG�WKDW�'U��1HHGOHPDQ�KDG�EHHQ�GHSRVHG�LQ�WKH�,5()�OLWLJDWLRQ�DQG�DQVZHUHG�TXHVWLRQV�

UHJDUGLQJ�&2;���DQG�&2;���LQKLELWRUV�WKDW�DUH�UHOHYDQW�WR�WKLV�OLWLJDWLRQ��%<8�DOVR�OHDUQHG�WKDW�

WKH�&RXUW�LQ�WKH�,5()�OLWLJDWLRQ�SURYLGHG�WKH�MXU\�ZLWK�D�VSROLDWLRQ�LQVWUXFWLRQ�WKDW�3IL]HU�KDG�

GHVWUR\HG�GRFXPHQWV��,Q�VSLWH�RI�LWV�&HUWLILFDWLRQ�WR�WKLV�&RXUW��3IL]HU�KDV�VWLOO�QRW�SURGXFHG�DQ\�

GRFXPHQWV�IURP�WKH�,5()�OLWLJDWLRQ��

$�UHYLHZ�RI�WKH�GLVFRYHU\�KLVWRU\�UHYHDOV�WKDW�3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�LQWHQWLRQDOO\�

PLVUHSUHVHQWHG�DQG�PLVGLUHFWHG�%<8�UHJDUGLQJ�WKH�,5()�OLWLJDWLRQ��

2Q����-DQXDU\�������3ODLQWLIIV�UHTXHVWHG��

$OO�GRFXPHQWV�UHODWLQJ�WR�DQ\�&2;�UHODWHG�OLWLJDWLRQ�LQFOXGLQJ��
EXW�QRW�OLPLWHG�WR��FRPPXQLFDWLRQV��QRWHV��EULHIV��PHPRUDQGD��
GHSRVLWLRQ�WUDQVFULSWV��LQWHUURJDWRU\�UHVSRQVHV��H[SHUW�ZLWQHVV�
WHVWLPRQ\�DQG�UHSRUWV��RU�HOHFWURQLF�PHGLD����

$GGLWLRQDOO\��RQ���0D\�������%<8�VRXJKW��WKURXJK�LWV�,QWHUURJDWRU\�1R�����WKDW�3IL]HU��

�������������������������������������������������
���/DZ�FRP��3IL]HU�+LW�:LWK�����0LOOLRQ�-XU\�9HUGLFW�LQ�,3�&DVH��������������DW�KWWS���ZZZ�ODZ�FRP�MVS�ODZ��
/DZ$UWLFOH)ULHQGO\�MVS"LG� ���������������([�����
���3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����([�����DW�����HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

LGHQWLI\�WKH�FRXUW��SDUWLHV��DQG�FDVH�QXPEHU�IRU�DOO�&2;�
UHODWHG�OLWLJDWLRQ�WR�ZKLFK�3IL]HU�KDV�EHHQ�D�SDUW\��VXESRHQDHG��
RU�RWKHUZLVH�LQYROYHG����

%<8�GHILQHG�&2;�UHODWHG�OLWLJDWLRQ�DV�

DQ\�DQG�DOO�OLWLJDWLRQ�RU�RWKHU�OHJDO�SURFHHGLQJV��LQFOXGLQJ�
DUELWUDWLRQV��LQ�DQ\�MXULVGLFWLRQ�LQ�ZKLFK�RQH�RU�PRUH�RI�WKH�
'HIHQGDQWV�LV�RU�KDV�EHHQ�D�SDUW\��LQFOXGLQJ�D�WKLUG�SDUW\��
LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��OLWLJDWLRQ�EHWZHHQ�*�'��6HDUOH�DQG�WKH�
8QLYHUVLW\�RI�5RFKHVWHU��3IL]HU�DQG�7HYD�3KDUPDFHXWLFDOV�OWG��*�'��
6HDUOH�DQG�0HUFN��DQ\�DQG�DOO�FODVV�DFWLRQ�OLWLJDWLRQ��DQ\�DQG�DOO�
LQWHUQDWLRQDO�SURFHHGLQJV�ZKHUHLQ�³&2;´�ZDV�UHOHYDQW�WR�WKH�
OLWLJDWLRQ��DQG�DQ\�LQWHUIHUHQFH�DFWLRQ�RU�RWKHU�SURFHHGLQJ�LQLWLDWHG�
E\�WKH�3DWHQW�DQG�7UDGHPDUN�2IILFH��³372´�����

,Q�UHVSRQVH�WR�%<8¶V�LQWHUURJDWRU\��RQ���-XQH�������3IL]HU�QDPHG��ZLWK�EULHI�

GHVFULSWLRQV��DW�OHDVW����OLWLJDWLRQV�E\�FDVH�QDPH�DQG�QXPEHU��LQFOXGLQJ�D�����SDJH�H[KLELW�

SXUSRUWLQJ�WR�EH�³D�OLVW�RI�&HOHEUH[�DQG�RU�%H[WUD�FDVHV�VXEPLWWHG�WR�WKH�1�'��&DO��RQ�'HFHPEHU�

��������´���

$V�RQH�RI�WKH����VSHFLILFDOO\�OLVWHG�FDVHV��3IL]HU�OLVWHG�,5()���,Q�GHVFULELQJ�WKH�,5()�

OLWLJDWLRQ��3IL]HU�VWDWHG�RQO\�WKDW�LW�ZDV�RQH�RI�³D�QXPEHU�RI�FDVHV�DJDLQVW�LW�LQYROYLQJ�RWKHU�

FODLPV�UHODWHG�WR�WKH�SUHVFULSWLRQ�PHGLFLQHV�&HOHEUH[�DQG�%H[WUD�´�����3IL]HU�GLG�QRW�WHOO�

%<8�WKDW�WKRVH�³RWKHU�FODLPV´�LQFOXGHG�3IL]HU¶V�PLVDSSURSULDWLRQ�RI�WUDGH�VHFUHWV���,QVWHDG��

3IL]HU�OXPSHG�WKH�,5()�FDVH�LQWR�D�FDWHJRU\�RI�³RWKHU�FODLPV´�ZKLFK�LQFOXGHG�3XEOLF�&LWL]HQ�

+HDOWK�5HVHDUFK�*URXS�Y��)RRG�	�'UXJ�$GPLQ���*�'��6HDUOH�	�&R���1R�����&9�������'�'�&������

2Q����0DUFK�������WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH��

GRFXPHQWV�SURGXFHG�LQ�WKH�OLWLJDWLRQ��SOHDGLQJV��GHSRVLWLRQV�
�LQFOXGLQJ�H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV�DQG�KHDULQJ�

�������������������������������������������������
���3ODLQWLIIV¶�)LUVW�6HW�RI�,QWHUURJDWRULHV�WR�'HIHQGDQW�3IL]HU��,QF�����0D\�����([�����DW����HPSKDVLV�DGGHG���
���,G��DW����HPSKDVLV�DGGHG���
���'HIHQGDQW�3IL]HU��,QF�¶V�5HVSRQVH�WR�3ODLQWLIIV¶�)LUVW�6HW�RI�,QWHUURJDWRULHV����-XQ�����([�����DW����
���,G��DW����HPSKDVLV�DGGHG���
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WUDQVFULSWV�IURP�RWKHU�&2;���UHODWHG�OLWLJDWLRQ�PDWWHUV�WR�WKH�
H[WHQW�WKH\�DUH�UHOHYDQW�LQ�WKLV�FDVH�����

$IWHU�WKH�&RXUW¶V�2UGHU��RQ����$SULO�������0V��6FKQHLGHU�ZURWH�%<8¶V�ORFDO�FRXQVHO��

0DUN�%HWWLO\RQ��PLVUHSUHVHQWLQJ�VHYHUDO�DVSHFWV�RI�,5()��

8QGHU�WKH�WHUPV�RI�-XGJH�:HOOV¶�0DUFK����2UGHU��³3IL]HU�LV�DOVR�
UHTXLUHG�WR�SURGXFH�GRFXPHQWV�«�IURP�RWKHU�&2;���UHODWHG�
OLWLJDWLRQ�>RWKHU�WKDQ�7HYD��0HUFN��DQG�5RFKHVWHU@�PDWWHUV�WR�WKH�
H[WHQW�WKH\�DUH�UHOHYDQW�LQ�WKLV�FDVH�´�


��
��
�

/DVWO\��3IL]HU�KDV�SUHYLRXVO\�GLVFORVHG�WZR�RWKHU�FDVHV�LQ�ZKLFK�
LW�ZDV�D�GHIHQGDQW�ZKHUH�SODLQWLIIV�DOOHJHG�FODLPV�UHODWHG�WR�
&HOHEUH[�DQG�%H[WUD���6HH�,VFKHPLD�5HVHDUFK�	�(GXFDWLRQ�
)RXQGDWLRQ��HW�DO��Y��3IL]HU�,QF���HW�DO���1R�������&9���������&DO��
6XSHU��6DQWD�&ODUD�&W\����³,5()´���3XEOLF�&LWL]HQ�+HDOWK�5HVHDUFK�
*URXS�Y��)RRG�	�'UXJ�$GPLQ���*�'��6HDUOH�	�&R���1R�����&9�
������'�'�&����

$V�3IL]HU�KDV�SUHYLRXVO\�VWDWHG��LW�GRHV�QRW�EHOLHYH�WKDW�WKH�
VXEMHFW�PDWWHU�RI�DQ\�RI�WKHVH�FDVHV�LV�UHOHYDQW�WR�WKH�FODLPV�RI�
%<8�RU�'U��6LPPRQV�«��,Q�,5()��WKH�SODLQWLIIV�VHHN�GDPDJHV�
UHODWHG�WR�WKH�DOOHJHG�LPSURSHU�XVH�RI�DQ�HSLGHPLRORJLFDO�
GDWDEDVH�GXULQJ�D�%H[WUD�FOLQLFDO�WULDO���/DVWO\��3XEOLF�&LWL]HQ�
+HDOWK�5HVHDUFK�*URXS��VRXJKW�WR�HQIRUFH�D�)2,$�UHTXHVW�ZLWK�
UHJDUG�WR�&HOHEUH[�DQG�%H[WUD�UHJXODWRU\�GRFXPHQWV��

1RQH�RI�WKHVH�LVVXHV�DUH�JHUPDQH�WR�WKH�FODLPV�RI�%<8�RU�'U��
6LPPRQV���1HYHUWKHOHVV��DQG�ZLWKRXW�DGPLWWLQJ�WKDW�DQ\�RI�WKH�
PDWHULDOV�UHODWHG�WR�WKHVH�FDVHV�DUH�UHOHYDQW��3IL]HU�ZLOO�SURGXFH�
WKH�FXVWRGLDO�ILOHV�WKDW�ZHUH�SURGXFHG��WUDQVFULSWV��DQG�H[KLELWV�
IURP�WKH�GHSRVLWLRQV�RU�WULDO�WHVWLPRQ\�LQ�WKH�DERYH�OLVWHG�FDVHV�
RI�DQ\�ZLWQHVV�ZKR�LV�OLVWHG�RQ�HLWKHU�SDUW\¶V�LQLWLDO�GLVFORVXUHV�
RU�RQ�HLWKHU�SDUW\¶V�LGHQWLILFDWLRQ�RI�SODQQHG�GHSRVLWLRQ�
ZLWQHVVHV�LQ�WKLV�FDVH��

,Q�DGGLWLRQ���GHVSLWH�RXU�EHOLHI�WKDW�WKH�SURGXFWLRQ�PDWHULDOV�IURP�
WKHVH�RWKHU�OLWLJDWLRQV�DUH�QRW�UHOHYDQW��3IL]HU�LV�ZLOOLQJ�WR�
SURGXFH²DW�%<8¶V�RSWLRQ�DQG�H[SHQVH²DOO�RI�WKH�HOHFWURQLF�
GRFXPHQWV�WKDW�3IL]HU�SURGXFHG�LQ�WKHVH�FDVHV�LQ�WKH�IRUP�LQ�ZKLFK�
WKH\�ZHUH�SUHYLRXVO\�SURGXFHG���7KXV�IDU��3IL]HU�KDV�SURGXFHG�

�������������������������������������������������
���2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
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PRUH�WKDQ����PLOOLRQ�SDJHV�RI�GRFXPHQWV��SOXV�GR]HQV�RI�
FOLQLFDO�WULDO�GDWDEDVHV�DQG�RWKHU�HOHFWURQLF�GDWD�LQ�WKH�SURGXFW�
OLDELOLW\�0'/�SURFHHGLQJV�DORQH���0DQ\�RI�WKHVH�VDPH�
GRFXPHQWV�KDYH�DOVR�EHHQ�SURGXFHG�LQ�WKH�VKDUHKROGHU�
OLWLJDWLRQV��DV�ZHOO�DV�LQ�WKH�,5()�PDWWHU���$V�D�UHVXOW��LI�
3ODLQWLIIV�RSW�WR�KDYH�3IL]HU�UHSURGXFH�DOO�RI�WKHVH�GRFXPHQWV��
3ODLQWLIIV�ZLOO�UHFHLYH�WHQV�RI�PLOOLRQV�RI�SDJHV�RI�GRFXPHQWV��
PDQ\�RI�ZKLFK�DUH�RYHUODSSLQJ�����

,Q�WKH�VDPH�OHWWHU��0V��6FKQHLGHU�SURPLVHG�WKDW�3IL]HU�ZRXOG�SURGXFH��

WUDQVFULSWV�DQG�H[KLELWV�IURP�WKH�GHSRVLWLRQV�RU�WULDO�WHVWLPRQ\�
LQ�>,5()�RU�RWKHU�&2;�UHODWHG�OLWLJDWLRQ@�RI�DQ\�ZLWQHVV�ZKR�LV�
OLVWHG�RQ�HLWKHU�SDUW\¶V�LQLWLDO�GLVFORVXUHV�RU�RQ�HLWKHU�SDUW\¶V�
LGHQWLILFDWLRQ�RI�SODQQHG�GHSRVLWLRQ�ZLWQHVVHV�LQ�WKLV�FDVH�����

3IL]HU�KDV�QHYHU�SURGXFHG�WKH�1HHGOHPDQ�GHSRVLWLRQ�IURP�WKH�,5()�OLWLJDWLRQ��

2Q�WKH�VDPH�GDWH�����$SULO�������0U��%HWWLO\RQ�UHVSRQGHG��

*HQHUDOO\�VSHDNLQJ��WKH�W\SHV�RI�OHJDO�SURFHHGLQJV�ZKLFK�DUH�
UHOHYDQW�DUH�WKH�W\SHV�RI�FDVHV�QRW�PHQWLRQHG�DW�DOO�LQ�\RXU�OHWWHU��
LQFOXGLQJ�DQ\�LQWHOOHFWXDO�SURSHUW\�PDWWHUV�FRQFHUQLQJ�&2;�,,��
LQFOXGLQJ�OHJDO�SURFHHGLQJV�LQYROYLQJ�WKH�GHIHQGDQWV�DQG�DQ\�RI�
WKHLU�FRPSHWLWRUV��VXFK�DV�0HUFN����

,Q�RXU�FRQYHUVDWLRQ�\RX�LQGLFDWHG�WKDW�\RX�ZRXOG�FRPSLOH�D�OLVW�RI�
WKHVH�W\SHV�RI�OHJDO�SURFHHGLQJV�DQG�SURYLGH�WKDW�WR�XV���,Q�WKDW�
VXPPDU\��SOHDVH�DOVR�SURYLGH�D�EULHI�GHVFULSWLRQ�RI�HDFK�
PDWWHU�����

0U��%HWWLO\RQ��ZLWKRXW�NQRZLQJ�LW��GHVFULEHG�WKH�,5()�OLWLJDWLRQ�ZKHQ�KH�ZURWH�

³LQWHOOHFWXDO�SURSHUW\�PDWWHUV�FRQFHUQLQJ�&2;�,,�´��+RZHYHU��UHO\LQJ�RQ�3IL]HU¶V�GHVFULSWLRQ�RI�

WKH�,5()�OLWLJDWLRQ�DQG�QRW�ZDQWLQJ�3IL]HU�WR�SURGXFH�³���PLOOLRQ�SDJHV�RI�GRFXPHQWV�´�%<8�GLG�

QRW�\HW�XQGHUVWDQG�WKDW�,5()�ZDV�UHOHYDQW��

2Q����0D\�������0U��%HWWLO\RQ�ZURWH�0V��6FKQHLGHU�DJDLQ��

�������������������������������������������������
���/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����$SU�����([������HPSKDVLV�DGGHG���
���,G���HPSKDVLV�DGGHG���
���/WU��IURP�0��%HWWLO\RQ�WR�/��6FKQHLGHU�����$SU�����([������HPSKDVLV�DGGHG���
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)LQDOO\��ZH�DVN�WKDW�\RX�IXOO\�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU�DQG�
SURYLGH�WR�XV�D�FRPSOHWH�OLVW�RI�DOO�³&2;���UHODWHG�OLWLJDWLRQ�
PDWWHUV�WR�WKH�H[WHQW�WKDW�WKH\�DUH�UHOHYDQW�LQ�WKLV�FDVH�´��7R�
GDWH��ZH�KDYH�QHYHU�VHHQ�D�FRPSOHWH�OLVW�RI�VXFK�OLWLJDWLRQ�
PDWWHUV���:H�ZRXOG�DVN�WKDW�\RX�SURYLGH��LQ�RQH�SODFH��DOO�RI�WKHVH�
OLWLJDWLRQ�PDWWHUV��VR�WKDW�WKHUH�LV�QR�PLVXQGHUVWDQGLQJ�UHJDUGLQJ�
WKLV�LVVXH����

2Q����-XQH�������0U��%HWWLO\RQ�ZURWH�0V��6FKQHLGHU�WR�UHTXHVW�VDPSOH�SOHDGLQJV�IURP�

WKH�FDWHJRULHV�RI�OLWLJDWLRQ�3IL]HU�LGHQWLILHG�LQ�LWV�UHVSRQVH�WR�%<8¶V�,QWHUURJDWRU\�1R�����

:LWK�UHVSHFW�WR�WKH�IROORZLQJ�FDWHJRULHV��FRXOG�\RX�SOHDVH�
SURYLGH�XV�ZLWK�RQH�RU�WZR�VDPSOH�FRPSODLQWV��DQVZHUV�DQG�
FRXQWHUFODLPV"�

$��6KDUHKROGHU� FODLPV�UHODWHG�WR�WKH�SUHVFULSWLRQ�PHGLFLQHV�
&HOHEUH[�DQG�%H[WUD��

%�� &RQVXPHU�IUDXG�FODLPV�UHODWHG�WR�WKH�SUHVFULSWLRQ�
PHGLFLQHV�&HOHEUH[�DQG�%H[WUD��

&�� &DVHV�LQYROYLQJ�RWKHU�FODLPV�UHODWHG�WR�WKH�SUHVFULSWLRQ�
PHGLFLQHV�&HOHEUH[�DQG�%H[WUD����

&DWHJRU\�&�LV�WKH�FDWHJRU\�LQ�ZKLFK�3IL]HU�SODFHG�WKH�,5()�OLWLJDWLRQ�RQ���-XQH�������LQ�

LWV�UHVSRQVH�WR�%<8¶V�LQWHUURJDWRU\����

7KHQ��RQ����-XO\�������3IL]HU�IDLOHG�WR�VSHFLILFDOO\�SURGXFH�GRFXPHQWV�IURP�WKH�,5()�

OLWLJDWLRQ��

<RX�KDYH�DVNHG�IRU�VDPSOH�FRPSODLQWV��DQVZHUV�DQG�
FRXQWHUFODLPV�IURP�����D�VKDUHKROGHU�FODLPV�FDVH������D�FRQVXPHU�
IUDXG�FDVH��DQG�����HLWKHU�WKH�,VFKHPLD�5HVHDUFK�	�(GXFDWLRQ�
)RXQGDWLRQ�FDVH�RU�WKH�3XEOLF�&LWL]HQ�+HDOWK�5HVHDUFK�*URXS�
FDVH������7KH�DQVZHU�DQG�FRPSODLQW�IRU�WKH�3XEOLF�&LWL]HQV�FDVH�
ZLOO�EH�SURGXFHG�VKRUWO\����

�������������������������������������������������
���/WU��IURP�0��%HWWLO\RQ��WR�/��6FKQHLGHU����0D\�����([������HPSKDVLV�DGGHG����
���/WU��IURP�0��%HWWLO\RQ�WR�/��6FKQHLGHU�����-XQ�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����-XO�����([������HPSKDVLV�DGGHG���
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8QOLNH�WKH�,5()�OLWLJDWLRQ��WKH�3XEOLF�&LWL]HQV�FDVH�GRHV�QRW�DSSHDU�WR�GHDO�ZLWK�WUDGH�

VHFUHW�PLVDSSURSULDWLRQ�DQG�GHVWUXFWLRQ�RI�HYLGHQFH�LVVXHV�VLPLODU�WR�WKRVH�LQ�WKLV�OLWLJDWLRQ��

2Q����2FWREHU�������3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�WROG�WKLV�&RXUW�WKDW�WKH\�KDG�

>L@GHQWLILHG�IRU�%<8�WKH�YDULRXV�RWKHU�&2;���UHODWHG�OLWLJDWLRQ�
PDWWHUV�DQG��WR�WKH�H[WHQW�WKH\�DUH�UHOHYDQW�WR�WKLV�FDVH��
SURGXFHG�WKH�SURGXFWLRQ�GRFXPHQWV��SOHDGLQJV��GHSRVLWLRQV�
�LQFOXGLQJ�H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV�DQG�
KHDULQJ�WUDQVFULSWV�IURP�WKHVH�PDWWHUV����

2Q����'HFHPEHU�������LQ�D�SKRQH�FRQIHUHQFH�ZLWK�%<8¶V�FRXQVHO��0U��2¶0DOOH\�DQG�

0V��6FKQHLGHU�UHDIILUPHG�3IL]HU¶V�FHUWLILFDWLRQ��0V��6FKQHLGHU�VWDWHG��

2EYLRXVO\��ZH�EHOLHYH�ZH�KDYH�SURGXFHG�DOO�UHOHYDQW�GRFXPHQWV�
LQ�WKLV�FDVH��

$QG�0U��2¶0DOOH\�UHDIILUPHG��

,�VWDQG�E\�RXU�UHSUHVHQWDWLRQV�WR�WKH�&RXUW�WKDW�ZH�KDYH�
SURGXFHG�DOO�UHOHYDQW�GRFXPHQWV��

6KRUWO\�DIWHU�WKH����'HFHPEHU������SKRQH�FRQIHUHQFH��%<8¶V�FRXQVHO�OHDUQHG�WKDW�WKH�

,5()�OLWLJDWLRQ�ZDV�UHOHYDQW�WR�WKLV�OLWLJDWLRQ��WKDW�'U��1HHGOHPDQ�KDG�EHHQ�GHSRVHG�LQ�WKH�,5()�

OLWLJDWLRQ��DQG�WKDW��DW�KLV�GHSRVLWLRQ��'U��1HHGOHPDQ�ZDV�DVNHG�DERXW�WKH�GLVFRYHU\�RI�&2;���

DQG�&2;���LQKLELWRUV��DQG�WKDW�,5()�LQYROYHG�VLPLODU�VSROLDWLRQ�LVVXHV²DOO�LVVXHV�WKDW��XQOLNH�

3IL]HU¶V�&KLFDJR�FRXQVHO�WROG�%<8��³DUH�JHUPDQH�WR�WKH�FODLPV�RI�%<8�´��

%HFDXVH�3IL]HU�GLG�QRW�UHVSRQG�WR�%<8¶V�UHTXHVWV�UHJDUGLQJ�,5()�GRFXPHQWV��%<8�VHQW�

FRXQVHO�WR�6DQ�-RVH��&DOLIRUQLD��WR�H[DPLQH�WKH�SXEOLF�UHFRUG�DWWDFKHG�WR�WKH�,5()�OLWLJDWLRQ��

:KLOH�H[DPLQLQJ�WKH�,5()�SXEOLF�UHFRUG��%<8¶V�FRXQVHO�FRQILUPHG��LQ�DGGLWLRQ�WR�WUDGH�VHFUHW�

PLVDSSURSULDWLRQ������WKH�,5()�SODLQWLIIV�DOVR�DFFXVHG�3IL]HU�DQG�3KDUPDFLD�RI�GHVWUXFWLRQ�RI�

GRFXPHQWV�DQG�����WKDW�VSROLDWLRQ�LV�D�IDFWRU�LQ�WKH�FDVH���

�������������������������������������������������
���7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW����HPSKDVLV�DGGHG���
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)URP�WKH�,5()�SXEOLF�UHFRUG��FRXQVHO�ZDV�DEOH�WR�OHDUQ�WKDW�3IL]HU�KDG�ILOHG�D�PRWLRQ�LQ�

OLPLQH��0RWLRQ�LQ�/LPLQH�����WR�SUHFOXGH�,5()¶V�UHIHUHQFH�DW�WULDO�WR�3IL]HU¶V�VSROLDWLRQ��,W�

DSSHDUV�IURP�WKH�SXEOLF�UHFRUG�WKDW�WKH�PRWLRQ�LQ�OLPLQH��WKH�UHVSRQVH��DQG�SHUKDSV�HYHQ�WKH�

FRXUW¶V�RUGHU�DGGUHVVLQJ�WKRVH�PRWLRQV��ZHUH�ILOHG�XQGHU�VHDO��DQG�WKHUHIRUH�QRW�DYDLODEOH�LQ�WKH�

SXEOLF�UHFRUG��7KH�SXEOLF�UHFRUG�FRQVLVWHG�RI�QHDUO\�����ODUJH�ELQGHUV�RI�SOHDGLQJV�ILOHG�ZLWK�WKH�

FRXUW��KRZHYHU��FRXQVHO¶V�VHDUFK�RI�WKDW�UHFRUG�ZDV�FRQGXFWHG�XQGHU�WLPH�SUHVVXUHV�DVVRFLDWHG�

ZLWK�WKH�DYDLODELOLW\�RI�WKH�UHFRUG�DW�WKH�FRXUW�DQG�ZLWK�WUDYHOLQJ�WR�&DOLIRUQLD�IRU�RQO\�RQH�GD\��

7KH�&DOLIRUQLD�FRXUW�ZRXOG�RQO\�DOORZ�FRXQVHO�WR�FRS\����SDJHV�IURP�WKH�UHFRUG�RQ�DQ\�JLYHQ�

GD\��,W�DSSHDUV�WKDW�PRVW�RI�WKH�GRFXPHQWV�UHJDUGLQJ�VSROLDWLRQ�ZHUH�ILOHG�XQGHU�VHDO��KRZHYHU��

DYDLODEOH�LQ�WKH�SXEOLF�UHFRUG�ZHUH�SRUWLRQV�RI�SODLQWLIIV¶�WULDO�EULHI��VXPPDUL]LQJ�SODLQWLIIV¶�

VSROLDWLRQ�DUJXPHQW��

$FFRUGLQJ�WR�SODLQWLIIV¶�WULDO�EULHI��WKH�,5()�OLWLJDWLRQ�LQYROYHV�WKH�PLVDSSURSULDWLRQ�RI�

WUDGH�VHFUHWV�IURP�WKH�,5()�SODLQWLIIV¶�GDWDEDVHV��³VRPH�RI�WKH�PRVW�LPSRUWDQW�GDWDEDVHV�LQ�WKH�

ZRUOG�SHUWDLQLQJ�WR�WKH�FKDUDFWHULVWLFV��WUHDWPHQW��DQG�RXWFRPHV�RI�SDWLHQWV�XQGHUJRLQJ�FRURQDU\�

DUWHU\�E\SDVV�JUDIW��&$%*��VXUJHU\�´����3ODLQWLIIV�IXUWKHU�DOOHJHG�WKDW��RQ�RFFDVLRQ��GUXJ�

FRPSDQLHV�DVNHG�WR�XVH�WKRVH�GDWDEDVHV�LQ�WKH�GHYHORSPHQW�DQG�FRPPHUFLDOL]DWLRQ�RI�GUXJV�

WKURXJK�FOLQLFDO�WULDOV�����,Q�������3IL]HU�DSSURDFKHG�,5()�IRU�KHOS�LQ�JHWWLQJ�WKH�GUXJ�%H[WUD�

DSSURYHG�IRU�XVH�LQ�WKH�WUHDWPHQW�RI�DFXWH�SDLQ��SRWHQWLDOO\�D�KXJH�PDUNHW�IRU�3IL]HU�����+RZHYHU��

WKH�,5()�SODLQWLIIV�DOOHJH�WKDW�ZKHQ�WKH�FRPSDQLHV�ZHUH�XQDEOH�WR�UHDFK�DQ�DJUHHPHQW�IRU�WKH�

OLFHQVLQJ�RI�SODLQWLIIV¶�GDWDEDVHV��3IL]HU�PDOLFLRXVO\�DSSURDFKHG�RQH�RI�WKH�SODLQWLIIV¶�HPSOR\HHV��

�������������������������������������������������
���6HH�3ODLQWLIIV�7ULDO�%ULHI��&DVH�1R�������&9���������,VFKHPLD�5HVHDUFK�DQG�(GXFDWLRQ�)RXQGDWLRQ�Y��3IL]HU��
,QF������2FW�����([�����DW�����HPSKDVLV�DGGHG���
���,G��
���6HH�,G��DW������
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'U��3LQJ�+VX��DQG�FRQVSLUHG�ZLWK�KLP�WR�VHFUHWO\�VHDUFK�SODLQWLIIV¶�GDWDEDVHV��ZLWKRXW�SODLQWLIIV�

DXWKRUL]DWLRQ�����$JDLQ��DFFRUGLQJ�WR�WKH�SODLQWLIIV¶�WULDO�EULHI���

+VX²ZLWKRXW�WHOOLQJ�KLV�VXSHULRUV�DQG�ZLWKRXW�DXWKRUL]DWLRQ²
UHSHDWHGO\�DFFHVVHG�DQG�FRQGXFWHG�XQDXWKRUL]HG�VWXGLHV�RI�
3ODLQWLIIV¶�'DWDEDVHV��FUHDWLQJ�VXEVHWV�RI�SDWLHQWV�ZKR�PDWFKHG�WKH�
FKDUDFWHULVWLFV�RI�WKH�SDWLHQWV�HQUROOHG�LQ�WKH�3IL]HU�&$%*�VWXGLHV��
>FLWDWLRQ��WR�VWDWHPHQW�RI�IDFWV�RPLWWHG�@��+VX�ZRXOG�WKHQ�TXHU\�DQG�
VWXG\�WKRVH�VXEVHWV�WR�DQVZHU�TXHVWLRQV�UHOHYDQW�WR�LVVXHV�EHLQJ�
IDFHG�DW�WKH�VDPH�WLPH�LQ�3IL]HU¶V�&$%*�,,�VWXG\����

6LPLODU�WR�WKH�DOOHJDWLRQV�LQ�%<8¶V�FDVH��WKH�DERYH�DOOHJDWLRQV�LQYROYH�PLVDSSURSULDWLRQ�

RI�WUDGH�VHFUHWV�IRU�WKH�GHYHORSPHQW�RI�3IL]HU¶V�&2;���LQKLELWRUV���,5()¶V�WULDO�EULHI�DOVR�

FRQWDLQHG�DOOHJDWLRQV�RI�3IL]HU¶V�ZLOOIXO�VXSSUHVVLRQ�RI�HYLGHQFH����

>:@KHQ�FRXQVHO�IRU�3ODLQWLIIV�DGYLVHG�3IL]HU�RI�D�SRVVLEOH�OHJDO�
DFWLRQ�DQG�UHTXHVWHG�WKDW�3IL]HU�SUHVHUYH�FHUWDLQ�ILOHV�DQG�PHGLD��
3IL]HU�DOVR�GHOLEHUDWHO\�GHVWUR\HG�HYLGHQFH�DQG�SRWHQWLDO�HYLGHQFH�
DQG�IDLOHG�WR�SUHVHUYH�WKH�ILOHV�RI�NH\�ZLWQHVVHV�LQ�WKLV�FDVH��
LQFOXGLQJ�IRUPHU�3IL]HU�HPSOR\HHV��'U��6QDEHV��DQG�'U��5REHUW�
$QGHUV����

3ODLQWLIIV�LQ�WKH�,5()�OLWLJDWLRQ�IRXQG�WKHPVHOYHV�LQ�D�VLPLODU�SRVLWLRQ�WR�WKDW�RI�%<8�±�

L�H���3IL]HU�KDG�GHVWUR\HG�RU�ORVW�LPSRUWDQW�HYLGHQFH��

'HIHQGDQWV��SDUWLFXODUO\�3IL]HU��DUH�OLNHO\�WR�DUJXH�WKDW�WKHUH�LV�D�
SXUSRUWHG�DEVHQFH�RI�SK\VLFDO�ILOHV��FRSLHV�RI�ILOHV��RU�RWKHU�
LQIRUPDWLRQ�RU�GDWD�UHIOHFWLQJ�WKH�FRPPXQLFDWLRQ�RU�WUDQVIHU�RI�
LQIRUPDWLRQ�IURP�3ODLQWLIIV¶�'DWDEDVHV�WR�3IL]HU��7KLV�VLWXDWLRQ�LV�
ODUJHO\�WKH�UHVXOW�RI�'HIHQGDQWV¶�GHVWUXFWLRQ�RI�HYLGHQFH�LQ�WKLV�
FDVH��ZKLFK�3ODLQWLIIV�LQWHQG�WR�VKRZ�DW�WULDO��3ODLQWLIIV�ZLOO�SURGXFH�
HYLGHQFH�UHODWLQJ�WR�'HIHQGDQW�3IL]HU�DQG�+VX¶V�VSROLDWLRQ�RI�
HOHFWURQLF�UHFRUGV��%HFDXVH�RI�'HIHQGDQWV¶�LQWHQWLRQDO�RU�UHFNOHVV�
VSRLODWLYH�DFWLYLW\��3ODLQWLIIV�LQWHQG�WR�VHHN�D�MXU\�FKDUJH�WKDW�LV�
DSSURSULDWH�XQGHU�&DOLIRUQLD�ODZ��DQG�ZKLFK�LQFOXGHV�PHQWLRQ�RI�
DQ�DGYHUVH�HYLGHQWLDU\�LQIHUHQFH����:LWK�UHVSHFW�WR�3IL]HU��3ODLQWLIIV�
DUH�QRW�VHHNLQJ�WR�OLPLW�HYLGHQFH��DQG�KDYH�QRW�ILOHG�D�PRWLRQ�LQ�

�������������������������������������������������
���6HH�,G��DW������
���,G��DW����
���,G��DW������
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OLPLQH�IRU�DQ�HYLGHQWLDU\�ILQGLQJ��1RQHWKHOHVV��DW�WKH�FORVH�RI�
HYLGHQFH��3ODLQWLIIV�LQWHQG�WR�VHHN�DQ�DGYHUVH�LQIHUHQFH�FRQFHUQLQJ�
3IL]HU¶V�ZDQWRQ�DQG�UHFNOHVV�RPLVVLRQV�ZKLFK�OHG�WR�WKH�
GHVWUXFWLRQ�RI�HYLGHQFH����

/LNHZLVH��LQ�WKLV�FDVH��3IL]HU�KDV�HQJDJHG�LQ�D�SDWWHUQ�RI�GHVWUR\LQJ�ELRORJLFDO�PDWHULDOV�

DQG�RWKHUZLVH�ORVLQJ�RU�GHVWUR\LQJ�ODE�QRWHERRNV��VHWV�RI�QRWHERRNV��ILQDQFLDO�LQIRUPDWLRQ��H�

PDLOV��DQG�ERDUG�PLQXWHV���%<8�DQWLFLSDWHV�WKDW�3IL]HU�ZLOO�DUJXH�WKDW�WKHVH�PLVVLQJ�GRFXPHQWV�

OHDYH�D�KROH�LQ�%<8¶V�FDVH��MXVW�DV�3IL]HU�DSSDUHQWO\�DWWHPSWHG�WR�DUJXH�LQ�,5()���

3IL]HU�ZLOO�OLNHO\�DUJXH�WKDW�DQ\�LQIHUHQFHV�RU�HYLGHQFH�IURP�WKH�,5()�OLWLJDWLRQ�DUH�

LUUHOHYDQW�KHUH��+RZHYHU��%<8�LV�HQWLWOHG�WR�VKRZ�DW�WULDO�WKDW�3IL]HU�KDV�HQJDJHG�LQ�D�V\VWHPDWLF�

OLWLJDWLRQ�VWUDWHJ\�RI�ZLOOIXOO\�WDPSHULQJ�ZLWK�HYLGHQFH���$V�PHQWLRQHG�DERYH��LW�DSSHDUV�WKDW�

PDQ\�UHFRUGV�LQ�WKH�,5()�OLWLJDWLRQ�DUH�ILOHG�XQGHU�VHDO�DQG�DUH�QRW�DYDLODEOH�LQ�WKH�SXEOLF�UHFRUG��

+RZHYHU��3IL]HU�VKRXOG�KDYH�QRWLILHG�%<8��ORQJ�DJR��WKDW�LVVXHV�UDLVHG�LQ�WKH�,5()�OLWLJDWLRQ�DUH�

UHOHYDQW�WR�WKLV�OLWLJDWLRQ��DQG��3IL]HU�VKRXOG�KDYH�SURGXFHG�DQ\�UHOHYDQW�GRFXPHQWV�WR�%<8�

IURP�WKH�,5()�OLWLJDWLRQ��6R�WKDW�3ODLQWLIIV�FDQ�HVWDEOLVK�WKHVH�SRLQWV�DW�WULDO��WKLV�&RXUW�VKRXOG�

HQWHU�DQ�RUGHU�UHTXLULQJ�3IL]HU�WR�JLYH�%<8�IXOO�DFFHVV�WR�WKH�,5()�OLWLJDWLRQ�ILOHV��LQFOXGLQJ�

WKRVH�ILOHV�ZKLFK�ZHUH�ILOHG�XQGHU�VHDO���

,9�� 3),=(5�$1'�,76�&+,&$*2�&2816(/�+$9(�0,65(35(6(17('�3),=(5¶6�
',6&29(5<�6,1&(�)(%58$5<�������

7KH�IRUHJRLQJ�DUH�QRW�WKH�RQO\�H[DPSOHV��WKRXJK�WKH\�DUH�HJUHJLRXV��RI�3IL]HU�DQG�LWV�

&KLFDJR�FRXQVHO¶V�PLVUHSUHVHQWDWLRQV��$V�%<8�GHVFULEHV�EHORZ��3IL]HU�DQG�LWV�DWWRUQH\V��

LQFOXGLQJ�0U��2¶0DOOH\��KDYH�EHHQ�PLVUHSUHVHQWLQJ�3IL]HU¶V�SURGXFWLRQ�DQG�WKH�UHOHYDQW�

GRFXPHQWV�LQ�LWV�SRVVHVVLRQ�VLQFH����)HEUXDU\�������ZKHQ�3IL]HU�UHVSRQGHG�WR�%<8¶V�)LUVW�

5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV��

�������������������������������������������������
���,G��DW�����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

*LYHQ�3IL]HU¶V�KLVWRU\�LQ�WKLV�FDVH��%<8�FDQQRW�EHOLHYH�3IL]HU¶V�FODLPV��HVSHFLDOO\�LWV�

FODLP�WKDW��

3IL]HU�KDV�SURGXFHG�HYHU\�QRQ�SULYLOHJHG��UHVSRQVLYH�
GRFXPHQW�LW�KDV�ORFDWHG�DV�D�UHVXOW�RI�WKHVH�H[WHQVLYH�VHDUFKHV�
�ZKLFK�ZHUH�FRQGXFWHG�E\�D�WHDP�RI�LQGLYLGXDOV��LQFOXGLQJ�3IL]HU�
HPSOR\HHV��3IL]HU�FRQWUDFWRUV��DQG�3IL]HU�RXWVLGH�FRXQVHO������

,Q�WKH�IROORZLQJ�VHYHQ�VHFWLRQV��%<8�RXWOLQHV�VRPH�RI�3IL]HU�DQG�LWV�FRXQVHO¶V�RWKHU�

PLVUHSUHVHQWDWLRQV��
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�������������������������������������������������
���7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW����HPSKDVLV�DGGHG���
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9�� %()25(�7+(�&2857¶6�25'(5�&$86,1*�3),=(5�72�),1'�29(5�����
6$03/(6��3),=(5�&/$,0('�)285�7,0(6�7+$7�,7�&28/'�127�/2&$7(�
5(63216,9(�%,2/2*,&$/�0$7(5,$/6��

%<8�SURYLGHG�3IL]HU�ZLWK�ELRORJLFDO�PDWHULDOV��LQFOXGLQJ�FORQHV��DQWLERGLHV��RWKHU�

UHDJHQWV��DQG�RWKHU�WUDGH�VHFUHWV�WKDW�SURYLGHG�3IL]HU�ZLWK�WKH����0�GD\�KHDG�VWDUW�GHVFULEHG�

DERYH���7R�PLQLPL]H�WKH�LPSRUWDQFH�RI�'U��6LPPRQV¶V�FRQWULEXWLRQ��3IL]HU�WROG�WKLV�&RXUW�WKDW�

3IL]HU�³GLVFDUGHG´�'U��6LPPRQV¶V�ELRORJLFDO�PDWHULDOV�EHFDXVH�WKH\�GLG�QRW�ZRUN��

,W¶V�RXU�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN��VR�WKHUH�ZDV�
D�PLQLPDO�DPRXQW�RI�UHVHDUFK�ZLWK�WKHP�DQG�WKHQ�WKH\�ZHUH�
GLVFDUGHG����

7KHQ��RQ����0D\�������DSSUR[LPDWHO\�WZR�PRQWKV�DIWHU�WKLV�&RXUW¶V�2UGHU��3IL]HU�

LGHQWLILHG�HLJKW�YLDOV�ZKRVH�ODEHO�LQFOXGHV�³6LPPRQV�´��3IL]HU�DOVR�LGHQWLILHG�RYHU�����PRUH�

YLDOV�QRW�VSHFLILFDOO\�ODEHOHG�³6LPPRQV�´�EXW�UHVSRQVLYH�WR�%<8¶V�UHTXHVWV�EHFDXVH�WKH\�FRQWDLQ�

&2;���RU�&2;���ELRORJLFDO�PDWHULDOV����

3IL]HU¶V�SURGXFWLRQ��FRPLQJ�RQO\�DIWHU�PLVUHSUHVHQWDWLRQV�DQG�D�FRXUW�RUGHU��GHPRQVWUDWHV�

DJDLQ�WKDW�3IL]HU¶V�FODLPV�FDQQRW�EH�WUXVWHG�DQG�WKDW�3IL]HU¶V�OLWLJDWLRQ�VWUDWHJ\�UHOLHV�RQ�

ZLWKKROGLQJ�FULWLFDO�HYLGHQFH��

3IL]HU¶V�SURGXFWLRQ�IXUWKHU�GHPRQVWUDWHV�WKDW�LW�ZDV�QRW�RQO\�DEOH�WR�FDXVH�'U��6LPPRQV¶V�

FORQHV�WR�UHSOLFDWH��EXW�DOVR�WKDW�3IL]HU�ZDQWHG�WR�UHSOLFDWH�'U��6LPPRQV¶V�FORQHV���+DG�'U��

6LPPRQV¶V�FORQHV�QRW�ZRUNHG�RU�EHHQ�RWKHUZLVH�QRW�YDOXDEOH��DV�3IL]HU�QRZ�FODLPV��3IL]HU�

ZRXOG�QRW�KDYH�GXSOLFDWHG�DQG�VWRUHG�IRU�DSSUR[LPDWHO\����\HDUV�WKH�FORQHV�DQG�RWKHU�UHDJHQWV��

)XUWKHU��DV�GHVFULEHG�EHORZ��3IL]HU¶V�QRWHERRNV�LQGLFDWH�WKDW�3IL]HU�XVHG�DQG�UHSURGXFHG�

PDQ\�PRUH�RI�'U��6LPPRQV¶V�PDWHULDOV�WKDQ�LW�KDV�LGHQWLILHG��

�������������������������������������������������
���0RWLRQ�7R�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU����������������([������HPSKDVLV�DGGHG���
���/WU��IURP�-��6SDQEDXHU�WR�.��5LFNHU�����0D\�����([������HPSKDVLV�DGGHG���
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2Q����-DQXDU\�������%<8�UHTXHVWHG��

DOO�UHFRPELQDQW�FRQVWUXFWV�DQG�FORQHV��LQFOXGLQJ�EXW�QRW�OLPLWHG�
WR�SODVPLGV�RU�YLUXVHV��RI�PXULQH�&2;���DQG�&2;���DV�ZHOO�DV�
VDPSOHV�RI�DOO�DQWLERGLHV�DJDLQVW�&2;���REWDLQHG�E\�0RQVDQWR�
IURP�'DQ�6LPPRQV�RU�IURP�RWKHU�VRXUFHV�EHWZHHQ������DQG�
��������

2Q����)HEUXDU\�������3IL]HU��ZLWK�0U��2¶0DOOH\¶V�QDPH�RQ�WKH�5HVSRQVH��UHVSRQGHG�WKDW�

LW�ZRXOG�LQYHVWLJDWH��

ZKHWKHU�UHVSRQVLYH�PDWHULDO�H[LVW�LQ�'HIHQGDQWV¶�SRVVHVVLRQ��«�
DQG�ZLOO�UHVSRQG�WR�WKH�UHTXHVW�DW�WKH�FRQFOXVLRQ�RI�VXFK�
LQYHVWLJDWLRQ����

2Q����)HEUXDU\�������%<8�ZURWH�0U��2¶0DOOH\�LQGLFDWLQJ�WKDW��

:H�GR�QRW�EHOLHYH�WKH�7HYD�SURGXFWLRQ�LQFOXGHV�DOO��RU�VRPH��RI�
WKH�GRFXPHQWV�UHODWLQJ�WR�DUHDV�VXFK�DV��«�GRFXPHQWV�RU�RWKHU�
PDWHULDO�UHJDUGLQJ�UHFRPELQDQW�FRQVWUXFWV�DQG�FORQHV�RI�PXULQH�
&2;���DQG�&2;���DQG�DQWLERGLHV�DJDLQVW�&2;���REWDLQHG�E\�
0RQVDQWR�IURP�'U��6LPPRQV�DQG�RWKHU�VRXUFHV�EHWZHHQ������DQG�
��������

2Q����$XJXVW�������%<8�ZURWH�0U��2¶0DOOH\�DQG�0V��6FKQHLGHU�LQGLFDWLQJ�WKDW��

3IL]HU�KDV�SURGXFHG�QR�GRFXPHQWV�UHODWLQJ�WR�VFLHQWLILF�
LQIRUPDWLRQ��GDWD��DQG�ELRORJLFDO�PDWHULDOV�'U��6LPPRQV�VHQW�WR�
0RQVDQWR�RU�DQ\�LQIRUPDWLRQ�UHODWLQJ�WR�WKH�VSHFLILF�FORQHV�XVHG�
E\�0RQVDQWR�LQ�WKHLU�GHYHORSPHQW�RI�&2;���VHOHFWLYH�16$,'V��«�
3IL]HU¶V�SURGXFWLRQ�LV�LQFRPSOHWH����

2Q����$XJXVW�������0V��6FKQHLGHU�ZURWH�%<8�PLVUHSUHVHQWLQJ�WKDW��

3IL]HU�KDV�EHHQ�VHDUFKLQJ�IRU��FROOHFWLQJ�DQG�UHYLHZLQJ�
GRFXPHQWV�UHVSRQVLYH�WR�UHTXHVWV�>IRU�ELRORJLFDO�PDWHULDOV@���

�������������������������������������������������
���3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����([�����DW�����HPSKDVLV�DGGHG���
���3IL]HU�5HVSRQVH�WR�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����)HE�����([�����DW�����HPSKDVLV�
DGGHG���
���/WU��IURP�/��%HXV�WR�5��2¶0DOOH\�����)HE�����([������HPSKDVLV�DGGHG�����
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�DQG�5��2¶0DOOH\�����$XJ�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����$XJ�����([������HPSKDVLV�DGGHG���

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 43 of 150



�

���
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2Q���2FWREHU�������0V��6FKQHLGHU�DJDLQ�ZURWH�%<8�PLVUHSUHVHQWLQJ��

FDWHJRULHV�RI�LQIRUPDWLRQ�ZKLFK�ZH�DUH�LQ�WKH�SURFHVV�RI�
FROOHFWLQJ�UHYLHZLQJ�SURGXFLQJ�DQG�D�GDWH�E\�ZKLFK�ZH�H[SHFW�WR�
FRPSOHWH�SURGXFWLRQ�RI�HDFK�VXFK�FDWHJRU\�RI�LQIRUPDWLRQ�«�LI�D�
JHQHUDO�FDWHJRU\�RI�LQIRUPDWLRQ�LV�QRW�OLVWHG�EHORZ��LW�LV�EHFDXVH�
ZH�KDYH�SURGXFHG�DOO�UHVSRQVLYH�GRFXPHQWV�RU�EHFDXVH�ZH�
KDYH�EHHQ�XQDEOH�WR�ORFDWH�DQ\�UHVSRQVLYH�GRFXPHQWV����

0V��6FKQHLGHU�WKHQ�OLVWHG����FDWHJRULHV�RI�GRFXPHQWV��QRQH�RI�ZKLFK�GHVFULEHG�ELRORJLFDO�

PDWHULDOV�RU�UHODWHG�GRFXPHQWV��

2Q���2FWREHU�������0V��6FKQHLGHU�ZURWH�WR�%<8�PLVUHSUHVHQWLQJ�WKDW�³3IL]HU�KDV�WR�

GDWH�EHHQ�XQDEOH�WR�ORFDWH�DQ\�ELRORJLFDO�PDWHULDOV�UHTXHVWHG�LQ�SODLQWLIIV¶�GRFXPHQW�

UHTXHVWV�´���

%HFDXVH�%<8�PHGLDWHG�WKLV�GLVSXWH�ZLWK�3IL]HU�RQ����-DQXDU\������LQ�&KLFDJR��

,OOLQRLV²D�PHGLDWLRQ�WKDW�%<8�3UHVLGHQW�'U��&HFLO�6DPXHOVRQ�SHUVRQDOO\�DWWHQGHG²RQ����

1RYHPEHU�������%<8�ZURWH�0V��6FKQHLGHU��

:H�XQGHUVWDQG�WKDW�3IL]HU�KDG�>%<8¶V@�ELRORJLFDO�PDWHULDOV�
GXULQJ�WKH�PHGLDWLRQ���3OHDVH�H[SODLQ�ZK\�QR�ELRORJLFDO�PDWHULDOV�
SUHVHQWO\�H[LVW"���

2Q���-DQXDU\�������PRUH�WKDQ�WZR�PRQWKV�ODWHU��0V��6FKQHLGHU�ZURWH�WR�%<8�VWDWLQJ�WKDW��

3IL]HU�GLG�KDYH�FHUWDLQ�ELRORJLFDO�PDWHULDOV�«���+RZHYHU��3IL]HU�
KDG�RQO\�YHU\�VPDOO�TXDQWLWLHV�RI�WKRVH�PDWHULDOV�>DW@�WKDW�WLPH�DQG�
WKRVH�PDWHULDOV�ZHUH�XWLOL]HG�WR�REWDLQ�VHTXHQFH�GDWD�GXULQJ�WKH�
PHGLDWLRQ�����

�������������������������������������������������
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����2FW�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����2FW�����([������HPSKDVLV�DGGHG���
���/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

2Q����-DQXDU\�������0U��2¶0DOOH\��3IL]HU¶V�&KLFDJR�FRXQVHO��DQG�3IL]HU�ILOHG�3IL]HU¶V�

0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�%<8¶V�0RWLRQ�WR�&RPSHO�LQ�ZKLFK�3IL]HU�PLVUHSUHVHQWHG�WR�WKLV�

&RXUW�WKDW��

RULJLQDO�ELRORJLFDO�PDWHULDOV�WKDW�3IL]HU�XVHG�WR�VHTXHQFH�'U��
6LPPRQV¶�FORQHV�«�QR�ORQJHU�H[LVW�>DQG�WKDW@�WKH�IUHH]HU�LQ�ZKLFK�
WKH�VDPSOH�ZDV�VWRUHG�PDOIXQFWLRQHG�DQG�WKH�VDPSOH�ZDV�
LQDGYHUWHQWO\�GLVFDUGHG�����

7KHQ��RQ����0DUFK�������LQ�IURQW�RI�WKLV�&RXUW��0V��6FKQHLGHU�FODLPHG�WKDW��

>L@W¶V�RXU�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN��VR�WKHUH�
ZDV�D�PLQLPDO�DPRXQW�RI�UHVHDUFK�ZLWK�WKHP�DQG�WKHQ�WKH\�ZHUH�
GLVFDUGHG�����

3IL]HU�DQG�3IL]HU¶V�&KLFDJR�FRXQVHO¶V�VWDWHPHQWV�WR�WKLV�&RXUW�DQG�WR�%<8�ZHUH�QRW�WUXH���

2Q����0DUFK�������WKH�&RXUW�DVNHG�%<8�LI�LW�ZDV�³FRQWHPSODWLQJ�DQ\�DUJXPHQW�RU�

LQYHVWLJDWLRQ�LQWR�VSROLDWLRQ�´�����%<8�UHVSRQGHG�WKDW�LW�ZDV��

2Q����0DUFK�������DPRQJ�RWKHU�WKLQJV��WKLV�&RXUW�RUGHUHG�3IL]HU�WR��

SURGXFH�DOO�ELRORJLFDO�PDWHULDOV�DQG�UHDJHQWV�XVHG�LQ�'HIHQGDQWV�
VFUHHQ�IRU�&2;�,,�VHOHFWLYH�FRPSRXQGV�����

2Q����0D\�����²WZR�PRQWKV�DIWHU�3IL]HU�VWDWHG�WR�WKLV�&RXUW�WKDW�LW�GLG�QRW�KDYH�DQ\�RI�

'U��6LPPRQV¶V�FORQHV�DQG�WZR�PRQWKV�DIWHU�WKH�&RXUW�DVNHG�%<8�DERXW�LQYHVWLJDWLQJ�

VSROLDWLRQ²3IL]HU�FODLPHG�WR�KDYH�

FRQGXFWHG�DQ�H[WHQVLYH�VHDUFK�IRU�F\FORR[\JHQDVH�UHODWHG�
ELRORJLFDO�PDWHULDOV�WKDW�UHPDLQ�LQ�3IL]HU¶V�SRVVHVVLRQ��FXVWRG\�RU�

�������������������������������������������������
����'HIHQGDQWV�0HPRUDQGXP�,Q�2SSRVLWLRQ�7R�0RWLRQ�7R�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����
'NW��1R�����DW����HPSKDVLV�DGGHG���
����0RWLRQ�7R�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU����������������([������HPSKDVLV�DGGHG���
����,G��DW����������HPSKDVLV�DGGHG�����
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

FRQWURO�>LQFOXGLQJ@�ELRORJLFDO�PDWHULDOV�WKDW�LW�UHFHLYHG�IURP�
3URIHVVRU�6LPPRQV�����

3IL]HU¶V�³H[WHQVLYH�VHDUFK�´�DFFRUGLQJ�WR�3IL]HU¶V����E�����GHSRVLWLRQ�WHVWLPRQ\��VHHPV�WR�

KDYH�EHHQ�FDUULHG�RXW�E\�RQO\�RQH�HPSOR\HH²6FRWW�+DXVHU²ODVWHG�RQO\�³WZR�RU�WKUHH�GD\V�´����

DQG�\LHOGHG�HLJKW�(SSHQGRUI�WXEHV�ZLWK�³6LPPRQV´�RQ�WKH�ODEHO��LQFOXGLQJ�RQH�ODEHOHG�

³6LPPRQV¶V�PRXVH�&2;���&2;��´�DQG�RQH�ODEHOHG�³6LPPRQV�P&2;���LQ�EOXHVFULSW�&���

PLWRJHQLF�&2;���´����

$GGLWLRQDOO\��3IL]HU�LGHQWLILHG�����RWKHU�YLDOV�ZLWK�VDPSOHV�RI�ELRORJLFDO�PDWHULDO��

LQFOXGLQJ�VHYHUDO�P&2;���FORQHV�������

2Q����-XQH�������%<8�GHSRVHG�6FRWW�+DXVHU��3IL]HU¶V����E�����GHVLJQHH�WR�WHVWLI\�DERXW��

DPRQJ�RWKHU�WKLQJV��3IL]HU¶V�³VHDUFK�IRU�ELRORJLFDO�PDWHULDOV�DQG�UHODWHG�LQIRUPDWLRQ�´�����0U��

2¶0DOOH\�GHIHQGHG�+DXVHU¶V�GHSRVLWLRQ��%<8�OHDUQHG�WKDW�3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�KDG�QR�

EDVLV�IRU�LWV�SUHYLRXV�IRXU�FODLPV�DERXW�QRW�KDYLQJ�ELRORJLFDO�PDWHULDOV²FODLPV�WKDW�DOO�SURYHG�

IDOVH��)XUWKHU��%<8�OHDUQHG�WKDW�3IL]HU¶V�³WZR�RU�WKUHH�GD\´�VHDUFK�GLG�QRW�LQFOXGH�WDONLQJ�WR�NH\�

VFLHQWLVWV²NH\�VFLHQWLVWV�ZKR�3IL]HU�NQHZ�KDG�DFWXDOO\�UHFHLYHG�DQG�XVHG�'U��6LPPRQV¶V�FORQHV�

DQG�DQWLERGLHV²RU�FKHFNLQJ�HYHU\�IUHH]HU�OLNHO\�WR�KDYH�ELRORJLFDO�PDWHULDOV��

�������������������������������������������������
����/WU��IURP�-��6SDQEDXHU�WR�.��5LFNHU�����0D\�����([������HPSKDVLV�DGGHG���
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ��������������([������HPSKDVLV�DGGHG���
����,G��DW��������������HPSKDVLV�DGGHG���
����/WU��IURP�-��6SDQEDXHU�WR�.��5LFNHU�����0D\�����([������
����/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����0D\�����([������HPSKDVLV�DGGHG���VHH�DOVR�6FRWW�+DXVHU����E�����
GHSRVLWLRQ�����-XQ��������������³LGHQWLILFDWLRQ�RI�DQ\�ELRORJLFDO�PDWHULDOV�UHODWLQJ�WR�&2;���DQG���´���([�����
�HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

$�� 3IL]HU¶V���2FWREHU������&ODLP�7KDW�3IL]HU�+DG�%HHQ�8QDEOH�7R�/RFDWH�$Q\�
%LRORJLFDO�0DWHULDOV�:DV�$�0LVUHSUHVHQWDWLRQ��

0U��+DXVHU�WHVWLILHG�WKDW�WKH�ILUVW�WLPH�KH�ZDV�DVNHG�WR�ORRN�IRU�DQ\�RI�'U��6LPPRQV¶V�

FORQHV�LQ�WKLV�FDVH�ZDV�LQ�$SULO�������VL[�PRQWKV�DIWHU�0V��6FKQHLGHU¶V�FODLP�WKDW�3IL]HU�KDG�

EHHQ�³XQDEOH�WR�ORFDWH�DQ\�ELRORJLFDO�PDWHULDOV´�DQG�DIWHU�WKH�&RXUW¶V�RUGHU��

4�� :KHQ�ZDV�WKH�ILUVW�WLPH�WKDW�\RX�ZHUH�DVNHG�WR�ORRN�IRU�DQ\�
FORQHV�LQ�WKLV�FDVH"�


��
��
�

$�� ,�GRQ¶W�KDYH�DQ�H[DFW�GDWH���,W�ZDV�PLG�$SULO��

4�� 2I�WKLV�\HDU"�

$�� <HV�����

0U��+DXVHU�IXUWKHU�WHVWLILHG�UHJDUGLQJ�ZKHQ�KH�KDG�EHHQ�DVNHG�WR�VHDUFK�IRU�ELRORJLFDO�

PDWHULDOV�DQG�KRZ�ORQJ�LW�WRRN�KLP�WR�ILQG�WKHP��

4�� <RX�KDGQ¶W�EHHQ�DVNHG�WR�ILQG�DQ\WKLQJ�LQ�2FWREHU�RI�������
KDG�\RX"�

$�� ,�KDG�QRW��QR��

4��2ND\�� �+RZ�ORQJ�GLG�LW�WDNH�\RX�WR�ILQG�WKHVH�ELRORJLFDO�
PDWHULDOV"�


��
��
�

$��: HOO��WZR�RU�WKUHH�GD\V�������

%�� 3IL]HU¶V�6WDWHPHQWV�7R�7KLV�&RXUW�7KDW�%<8¶V�%LRORJLFDO�0DWHULDOV�'LG�1RW�
:RUN�$QG�:HUH�'LVFDUGHG�:HUH�0LVUHSUHVHQWDWLRQV��

0U��+DXVHU�GHVFULEHG�WKH�ELRORJLFDO�PDWHULDO�IURP�'U��6LPPRQV�WKDW�KH�IRXQG�LQ�3IL]HU¶V�

SRVVHVVLRQ��

�������������������������������������������������
����,G��DW������������HPSKDVLV�DGGHG���
����,G��DW���������������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

:HOO��IRU�LQVWDQFH��LQ�UHJDUGV�WR�WKHVH��,�PHDQ�WKH�RULJLQDO�'1$V�
WKDW�ZH�VWLOO�KDYH�RI�'U��6LPPRQV¶�FORQHV�DUH�ODEHOHG�ZKDWHYHU�
WKH\�ZHUH��P&2;����P&2;���DQG�WKH�YHFWRU�WKDW�ZH�UHFHLYHG�
WKHP��\RX�NQRZ��,�WKLQN�ZLWK�D�QRWDWLRQ�WKDW�VDLG�6LPPRQV�RU�
VRPHWKLQJ��

7KH\�DUH�QRW�WKH�RULJLQDO�WXEHV���7KHUH�ZDV�SUREDEO\�D�ILQLWH�
QXPEHU�LQ�WKHUH��DQG�ZH�ZRXOG�KDYH�UHWUDQVIRUPHG�DQG�PDGH�
DQRWKHU�ZRUNLQJ�VWRFN��ZKLFK�ZHUH�WKH�WXEHV�WKDW�ZH�SURGXFHG�LQ�
WKLV�GRFXPHQW���%XW�ZH�FRQWLQXHG�WR�UHIHU�WR�WKHP�DV��\RX�NQRZ��
P&2;���IURP�6LPPRQV��IRU�LQVWDQFH�����

7KXV��3IL]HU�VXFFHVVIXOO\�XVHG�DQG�UHSOLFDWHG�6LPPRQV¶V�FORQHV�WR�PDNH�PRUH�VWRFNV�DV�

WKH\�FRQWLQXHG�WR�ZRUN�ZLWK�WKHP����

&�� 3IL]HU¶V���-DQXDU\������&ODLP�7KDW�3IL]HU�8VHG�8S�%<8¶V�%LRORJLFDO�
0DWHULDOV�'XULQJ�7KH�0HGLDWLRQ�:DV�$�0LVUHSUHVHQWDWLRQ����

2Q���-DQXDU\�������0V��6FKQHLGHU�ZURWH�WKDW�

3IL]HU�GLG�KDYH�FHUWDLQ�ELRORJLFDO�PDWHULDOV�«��+RZHYHU��3IL]HU�
KDG�RQO\�YHU\�VPDOO�TXDQWLWLHV�RI�WKRVH�PDWHULDOV�>DW@�WKDW�WLPH�DQG�
WKRVH�PDWHULDOV�ZHUH�XWLOL]HG�WR�REWDLQ�VHTXHQFH�GDWD�GXULQJ�WKH�
PHGLDWLRQ�����

$W�KLV�GHSRVLWLRQ��0U��+DXVHU�FRQILUPHG�WKDW�KH�ZDV�DZDUH�RI�VRPH�VHTXHQFLQJ�ZRUN�

GRQH�ZLWK�%<8¶V�&2;���DQG�&2;���FORQHV�LQ�������LQ�SUHSDUDWLRQ�IRU�D�PHHWLQJ�ZLWK�%<8��

4�� 2ND\���6R�\RX�ZHUH�DVNHG�LQ������WR�UHVHTXHQFH�WKHVH�
FORQHV"�


��
��
�

$�� <HV��

4�� $QG�GLG�\RX�GR�WKDW"�

$�� ,�GLG�QRW���(OL]DEHWK�>+DUGLQJ@�GLG�����

�������������������������������������������������
����,G��DW���������������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ����������������([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

+DXVHU�IXUWKHU�WHVWLILHG�WKDW�KH�KDG�QHYHU�EHHQ�WROG�WKDW�'U��6LPPRQV¶V�FORQHV�ZHUH�DOO�

XVHG�XS�LQ�WKH������VHTXHQFLQJ���,QVWHDG��0U��+DXVHU�WHVWLILHG�WKDW�KH�WKRXJKW�'U��6LPPRQV¶V�

FORQHV�ZHUH�VWLOO�YLDEOH��

4�� 2ND\���1RZ��ZHUH�\RX�HYHU�WROG�WKDW�WKH�±�WKDW�'U��
6LPPRQV¶�FORQHV�ZHUH�DOO�XVHG�XS�LQ�WKH������VHTXHQFLQJ"�

$�� 1R���,�QHYHU�KDG�DQ\�IROORZ�XS�FRQYHUVDWLRQ�DERXW�WKHP��


��
��
�

4�� 2ND\���'R�\RX�WKLQN�WKHUH�DUH�SUREDEO\�YLDEOH�FORQHV�LQ�WKH�
WXEHV"�


��
��
�

$�� '1$�LV�SUHWW\�VWDEOH���,�ZRXOG�LPDJLQH�ZH�FRXOG�
UHVXUUHFW�WKRVH�FORQHV���,�GRQ¶W�NQRZ�WKDW�IRU�D�IDFW��QR��

4�� 2ND\���%XW�PRUH�OLNHO\�WKDQ�QRW�WKH\�FRXOG�EH�
UHVXUUHFWHG"�

$�� ,�ZRXOG�LPDJLQH�����

'�� 3IL]HU¶V�&KLFDJR�&RXQVHO�'LG�1RW�$GHTXDWHO\�,QIRUP�0U��+DXVHU�2I�+LV�
'XWLHV��

0U��+DXVHU�WHVWLILHG�WKDW�KH�GLG�QRW�³UHFDOO�VHHLQJ´����WKH�&RXUW¶V�2UGHU���+H�IXUWKHU�

WHVWLILHG�WKDW�KH�GLG�QRW�NQRZ�ZKDW�ZDV�QHHGHG�WR�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU��H[SODLQLQJ�

³>D@V�IDU�DV�ZKDW�,�QHHG�WR�GR��,�GRQ¶W�KDYH�D�ILUP�XQGHUVWDQGLQJ�IRU�WKDW�´����

0U��+DXVHU�DOVR�WHVWLILHG�WKDW�KH�GLGQ¶W�XQGHUVWDQG�KLV�GXW\�WR�SUHVHUYH�SRWHQWLDO�

HYLGHQFH��

4�� 2ND\���%HIRUH�>$SULO�RU�0D\�RI�����@��GLG�\RX�KDYH�DQ�
XQGHUVWDQGLQJ�UHJDUGLQJ�\RXU�GXWLHV�WR�SUHVHUYH�

�������������������������������������������������
����,G��DW����������������HPSKDVLV�DGGHG���
����,G��DW����������
����,G��DW������������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

ELRORJLFDO�PDWHULDOV�RU�LQIRUPDWLRQ�UHODWLQJ�WR�WKLV�ODZVXLW�
ZLWK�%<8"�

$�� ,�GRQ¶W�VSHFLILFDOO\�UHPHPEHU�EHLQJ�WROG�WKDW�RQH�ZD\�RU�
DQRWKHU�����

(�� 0U��+DXVHU�7HVWLILHG�7KDW�+H�'LG�1RW�&RQWDFW�.H\�,QGLYLGXDOV�:LWK�5HJDUG�
7R�+LV�6HDUFK�)RU�%LRORJLFDO�0DWHULDOV��

0U��+DXVHU�WHVWLILHG�WKDW�LQ�RUGHU�WR�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU��KH��

VWDUWHG�E\�FRQWDFWLQJ�«�>KLV@�FROOHDJXHV�«�ZKR�DUH�VWLOO�ZLWK�WKH�
FRPSDQ\�ZKR�ZHUH�SUHVHQW�GXULQJ�WKH�WLPH�ZH�GLG�WKLV�ZRUN�WR�
DVN�WKHP�ZKDW�UHDJHQWV�WKH\�ZHUH�DZDUH�RI�WKDW�ZHUH�VWLOO�DURXQG��
ZKHUH�WKH\�PD\�EH�ORFDWHG��DQG�KRZ�ZH�FRXOG�LQLWLDWH�D�
VHDUFK«�´����

7KHVH�FROOHDJXHV�LQFOXGHG�(OL]DEHWK�+DUGLQJ��1LFN�6WDWHQ��*HUU\�&DVSHUVRQ��%HY�5HLW]��

-LP�*LHUVH��DQG�0DUN�0RIIDWW���

+DXVHU�WHVWLILHG�WKDW�KH�GLG�QRW�NQRZ�LI�DQ\�RI�WKHP�ORRNHG�LQ�QRWHERRNV�WR�HQVXUH�WKDW�

%<8�ZDV�JHWWLQJ�DOO�RI�WKH�UHVSRQVLYH�ELRORJLFDO�PDWHULDOV������)XUWKHU��+DXVHU�WHVWLILHG�WKDW�

6WDWHQ�³ZDV�QRW�LQYROYHG�LQ�WKH�&2;�SURMHFW��EXW�DV�D�SHUVRQ�RFFXS\LQJ�WKH�ODE�VSDFH�«�DW�WKH�

WLPH�´����

'U��6LPPRQV�VHQW�KLV�ELRORJLFDO�PDWHULDOV�WR�0RQVDQWR�RQ����$SULO�����������'UV��.DUHQ�

6HLEHUW�DQG�-DLPH�0DVIHUUHU�GLUHFWHG�0RQVDQWR¶V�ZRUN�ZLWK�'U��6LPPRQV¶V�FORQHV�DQG�

DQWLERGLHV���+RZHYHU��HYHQ�WKRXJK�0U��+DXVHU�³ZRUNHG�ZLWK�>.DUHQ�6HLEHUW@�RQ�&2;���

UHODWHG�SURMHFWV�´����0U��+DXVHU�³GLG�QRW´�FRQWDFW�6HLEHUW�WR�DVN�KHU�LI�VKH�KDG�DQ\�LQIRUPDWLRQ�

�������������������������������������������������
����,G��DW������������HPSKDVLV�DGGHG���
����,G��DW����������HPSKDVLV�DGGHG���
����,G��DW�������������
����,G��DW����������HPSKDVLV�DGGHG���
����/WU��IURP�'��6LPPRQV�WR�.��6HLEHUW�DQG�-��0DVIHUUHU�����$SU�����%<8�3)(���������([�����
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ����������������([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

DERXW�ZKHUH�ELRORJLFDO�PDWHULDOV�PD\�EH�VWRUHG�EHFDXVH�³LW�GLG�QRW�RFFXU�WR�>KLP@�WKDW�VKH�

ZRXOG�KDYH�DQ\�NQRZOHGJH�RU�PHPRU\�RI�ZKDW�PD\�RU�PD\�QRW�EH�DURXQG�´����

6LPLODUO\��HYHQ�WKRXJK�0U��+DXVHU�NQHZ�WKDW�-DLPH�0DVIHUUHU�ZDV�LQYROYHG�³LQ�&2;���

GHYHORSPHQW�HIIRUWV�´����0U��+DXVHU�GLG�QRW�FRQWDFW�-DLPH�0DVIHUUHU�EHFDXVH�³LW�GLG�QRW�RFFXU�

WR�>KLP@�WKDW�>0DVIHUUHU@�ZRXOG�EH�DEOH�WR�LGHQWLI\�DQ\�ELRORJLFDO�UHDJHQWV�>3IL]HU@�PLJKW�

KDYH�´����

)XUWKHU��0U��+DXVHU�WHVWLILHG�WKDW�KH�GLG�QRW�DVN�DQ\RQH�ZKDW�ELRORJLFDO�PDWHULDOV�WKH\�

PLJKW�KDYH�GLVFDUGHG��

4�� 2ND\���'LG�\RX�GLVFXVV�ZLWK�DQ\RQH�HOVH�ZKDW�WKH\�WKUHZ�
DZD\"�

$�� 1R��

4�� 2ND\���6R�WKH�FRQWH[W�RI�\RXU�ZRUN�IRU�SUHSDULQJ�IRU�WKLV�
GHSRVLWLRQ��\RX�GLG�QRW�DVN�DQ\RQH�ZKDW�WKH\�PLJKW�KDYH�
GLVFDUGHG"�

$��1RW� VSHFLILFDOO\�����

)�� 3IL]HU�'LG�1RW�$GHTXDWHO\�6HDUFK�)RU�3ODVPLGV��

%<8�UHTXHVWHG�³DOO�«�SODVPLGV´�IURP�3IL]HU�UHODWLQJ�WR�&2;���DQG�&2;�����$FFRUGLQJ�

WR�D�%HYHUO\�5HLW]�VFLHQWLILF�QRWHERRN�WKDW�3IL]HU�VWLOO�KDV�QRW�SURGXFHG��0RQVDQWR�VFLHQWLVWV�XVHG�

SODVPLGV�³ ´����LQ�WKHLU�&2;���DQG�&2;���UHVHDUFK���

+DXVHU�WHVWLILHG�WKDW�0RQVDQWR�UHVHDUFKHUV�DVVLJQHG�VSHFLILF�QXPEHUV�WR�HDFK�SODVPLG�FUHDWHG�DW�

�������������������������������������������������
����,G��DW�������������HPSKDVLV�DGGHG���
����,G��DW��������������HPSKDVLV�DGGHG���
����,G��DW�����������HPSKDVLV�DGGHG���
����,G��DW�����������HPSKDVLV�DGGHG���
����021��������([������HPSKDVLV�DGGHG���

5('$&7('
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

0RQVDQWR���7KHVH�QXPEHUV�EHJLQ�ZLWK�WKH�SUHIL[�S021²ZKLFK�VWDQGV�IRU�³SODVPLG�IURP�

0RQVDQWR�´�����+DXVHU�IXUWKHU�WHVWLILHG���

S021�QXPEHUV�ZHUH�DVVLJQHG�WR�UHVHDUFKHUV�LQ�EORFNV�RI�����
VHTXHQWLDOO\���,W�ZDV�XS�WR�>UHVHDUFKHUV@�WR�GHFLGH�ZKDW�SODVPLG�
QHHGHG�WR�KDYH�D�S021�GHVLJQDWLRQ�DQG�WR�UHFRUG�WKHP�LQ�>WKHLU@�
QRWHERRNV«�������

$QG�DOWKRXJK�0U��+DXVHU�WHVWLILHG�WKDW�LW��

ZRXOG�KDYH�EHHQ�SRVVLEOH�>WR@�JR�EDFN�WR�UHVHDUFKHUV�DQG�VD\��
µZKDW�S021�QXPEHUV�ZHUH�DVVLJQHG�WR�\RX�ZKHQ�\RX�ZHUH�
ZRUNLQJ�RQ�WKDW�&2;���SURMHFW"¶�DQG�MXVW�JR�FKHFN�WKRVH�QXPEHUV��
«�LW�GLGQ¶W�RFFXU�WR�0U��+DXVHU�WR�ILQG�WKH�UHOHYDQW�S021�
QXPEHUV�����

)RU�H[DPSOH��LQ�WKH�VDPH�5HLW]�QRWHERRN�WKDW�3IL]HU�KDV�VWLOO�QRW�SURGXFHG��5HLW]�ZULWHV�

WKDW�S021�������FRQWDLQV�P&2;���DQG�WKDW�S021�������FRQWDLQV�P&2;��������0V��5HLW]�

DOVR�QRWHG�WKDW�VKH�ZRXOG�³ ´������

)XUWKHU��0U��+DXVHU�WHVWLILHG�WKDW�D�GRFXPHQW�3IL]HU�SURGXFHG�OLVWLQJ�HLJKW�S021�

QXPEHUV��LQFOXGLQJ�������DQG��������UHIOHFWHG�³ELRORJLFDO�VDPSOHV�ZLWK�WKRVH�S021�QXPEHUV�

>WKDW@�DW�RQH�SRLQW�LQ�WLPH�H[LVWHG�´������

4�� 2ND\���%XW�\RX¶OO�DFNQRZOHGJH�WKDW�LW�DSSHDUV�YHU\�OLNHO\��
JLYHQ�\RXU�NQRZOHGJH�RI�([KLELW����>3)&��������@��WKDW�
DW�RQH�SRLQW�LQ�WLPH�WKHUH�ZHUH�ELRORJLFDO�VDPSOHV�WKDW�
KDG�EHHQ�DVVLJQHG�WKRVH�S021�QXPEHUV"�

$��&RUUHFW��

4�� 2ND\���$QG�\RX�KDYHQ¶W�IRXQG�WKRVH"�

�������������������������������������������������
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ�����������������([������HPSKDVLV�DGGHG���
����,G��DW�����������HPSKDVLV�DGGHG���
����,G��DW�������������HPSKDVLV�DGGHG���
����021��������([������
����021��������([������HPSKDVLV�DGGHG���
����3)&����������([�����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ����������������([������HPSKDVLV�DGGHG���

5('$&7('
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$�� ,�KDYHQ¶W�IRXQG�WKHP��EXW�,�ZRXOG�VD\�WR�\RX�WKDW�WKH\�±�,�
FDQQRW�VSHDN�WR�������DQG������ZKHUH�WKH\�KDYH�JRQH��
WKH\¶YH�GULHG�XS��EHHQ�GLVFDUGHG�RU�ZKDW��


��
��
�

� 6R�,�KDYHQ¶W�IRXQG�WKHP���7KH\�GLG�H[LVW�DW�RQH�WLPH�����

(YHQ�WKRXJK�ELRORJLFDO�VDPSOHV�ZLWK�WKRVH�HLJKW�&2;�UHODWHG�S021�QXPEHUV�H[LVWHG�DW�

RQH�WLPH��0U��+DXVHU�RQO\�ORFDWHG�ELRORJLFDO�VDPSOHV�IURP�WKUHH�RI�WKH�HLJKW�S021�QXPEHUV���

0U��+DXVHU�GLG�QRW�ILQG�YLDOV�UHODWLQJ�WR�S021V�����������������������������RU�����������

0U��+DXVHU�IXUWKHU�WHVWLILHG�WKDW�KH�LV�QRW�³FRQILGHQW�WKDW�HYHU\�S021�QXPEHU�LQ�WKDW�

WLPH�IUDPH�WKDW¶V�UHOHYDQW�WR�&2;��´�ZDV�SURYLGHG�WR�%<8�����

0U��+DXVHU�DOVR�WHVWLILHG�WKDW�KH�GLG�QRW�NQRZ�LI�WKHUH�ZRXOG�³EH�D�UHFRUG�WKDW�ZRXOG�

VKRZ�ZKDW�EORFNV�>RI�S021�QXPEHUV@�ZHUH�DVVLJQHG�WR�GLIIHUHQW�UHVHDUFKHUV�´����

0U��+DXVHU�WHVWLILHG�WKDW�KH�³GLGQ¶W�GHFLGH�ZKHUH�WR�VWDUW�ORRNLQJ´�LQ�VFLHQWLILF�

QRWHERRNV�IRU�S021�QXPEHUV�EXW�LQVWHDG�UHOLHG�RQ�FRXQVHO�³WKURXJK�SKRQH�FRQYHUVDWLRQV�ZLWK�

0U��6SDQEDXHU�>RQH�RI�3IL]HU¶V�&KLFDJR�FRXQVHO@��ZKR�ZDV�LQ�SRVVHVVLRQ�RI�WKH�FRSLHV�RI�WKH�

QRWHERRNV�´����

*�� 3IL]HU�'LG�1RW�6HDUFK�)RU�$QWLERGLHV��

:KHQ�DVNHG�DERXW�KLV�VHDUFKHV�WR�UHVSRQG�WR�%<8¶V�5HTXHVW�1R�����IRU�DQWLERGLHV��0U��

+DXVHU�WHVWLILHG���

4�� 'LG�\RX�ILQG�DQ\�DQWLERGLHV�DW�DOO"�

$�� ,�GLG�QRW�ORRN�IRU�DQWLERGLHV��

�������������������������������������������������
����,G��DW���������������HPSKDVLV�DGGHG���
����,G��DW��������������
����,G��DW�����������HPSKDVLV�DGGHG���
����,G��DW�������������HPSKDVLV�DGGHG���
����,G��DW���������HPSKDVLV�DGGHG���
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��
��
�

$�� ,�GLGQ¶W�VHH�>%<8¶V�5HTXHVW�IRU�3URGXFWLRQ@���,�GLGQ¶W�
UHDOL]H�DQWLERGLHV�ZDV�RQ�LW���$QG�P\�VHDUFK�ZDV�OLPLWHG�
WR�WKH�WKLQJV�HQFORVHG�LQ�WKDW�OHWWHU�EHFDXVH�WKDW�ZDV�P\�
XQGHUVWDQGLQJ�ZKDW�ZH�ZHUH�WR�ILQG��

4�� 2ND\���6R�\RX�GLG�QRW�ORRN�DW�%<8¶V�GRFXPHQW�
SURGXFWLRQ�UHTXHVW�EHIRUH�\RX�ZHQW�RXW�DQG�GLG�\RXU�
VHDUFKLQJ"�

$�� ,�GRQ¶W�UHFDOO�VHHLQJ�WKLV��

4�� 2ND\���$QG�\RX�GLGQ¶W�VHDUFK�IRU�DQWLERGLHV"�

$�� ,�GLG�QRW��

4�� 2ND\���,I�\RX�ZHUH�WR�VHDUFK�IRU�DQWLERGLHV��ZKHUH�ZRXOG�
\RX�ORRN"�

$�� ,�ZRXOG�EHJLQ�ZLWK�WDONLQJ�WR�WKH�±�WR�SHRSOH�WKDW�ZRXOG�
SUREDEO\�KDYH�EHHQ�LQYROYHG�LQ�WKLV�ZRUN�DW�WKH�WLPH��


��
��
�

4�� <RX�GLGQ¶W�NQRZ�WKDW�>0RQVDQWR�UHFHLYHG�DQWLERGLHV�IURP�
'U��6LPPRQV@"�

$��1R�� �,�KDG�QR�LGHD�����

+�� 3IL]HU�'LG�1RW�6HDUFK�$OO�2I�,WV�)UHH]HUV�/LNHO\�7R�&RQWDLQ�5HVSRQVLYH�
%LRORJLFDO�0DWHULDO��

0U��+DXVHU�WHVWLILHG�WKDW�GXULQJ�WKH�UHOHYDQW�WLPH�SHULRG�³0RQVDQWR�KDG�WZR�VLWHV�ZKHUH�

ZH�GLG�UHVHDUFK��&KHVWHUILHOG�9LOODJH�DQG�&UHYH�&RHXU�´����

0U��+DXVHU�WHVWLILHG�WKDW�KH�ZDV�³LQ�&KHVWHUILHOG´����DQG�WKDW�.DUHQ�6HLEHUW¶V�ODERUDWRU\�

ZDV�³RQ�WKH�&UHYH�&RHXU�FDPSXV´����ZKHUH�³WKHUH�ZHUH�VRPH�VFUHHQLQJ�DFWLYLWLHV�WDNLQJ�

�������������������������������������������������
����,G��DW��������������HPSKDVLV�DGGHG���
����,G��DW�����������HPSKDVLV�DGGHG���
����,G��DW�����������
����,G��DW�����������
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SODFH´����RU�UHVHDUFKHUV�ZHUH�³UXQQLQJ�VRPH�W\SH�RI�DVVD\V�´�����$OO�RI�WKLV�ZRUN�³UHODWHG�WR�

&2;���´����

(YHQ�WKRXJK�0RQVDQWR�ZDV�FRQGXFWLQJ�&2;���UHODWHG�ZRUN�DW�ERWK�WKH�&UHYH�&RHXU�DQG�

&KHVWHUILHOG�IDFLOLWLHV��0U��+DXVHU�GLG�QRW�VHDUFK�WKH�IUHH]HUV�DW�&UHYH�&RHXU�����

:KHQ�3IL]HU�DFTXLUHG�3KDUPDFLD��0U��+DXVHU�EHOLHYHV��

WKDW�YLUWXDOO\�HYHU\�IUHH]HU�LQ�WKH�SODFH�PRYHG�XS��GRZQ��DURXQG��
DV�3IL]HU�UHVWUXFWXUHG�LWVHOI�DQG�QHZ²DQG�JURXSV�ZHUH�SKDVHG�
RXW�DQG�QHZ�JURXSV�VWDUWHG���,�WKLQN�WKDW�WKHUH�ZDV�D²WKHUH�ZDV�D�
WUHPHQGRXV�XSKHDYDO�RI�VSDFH�WKDW�SHRSOH�RFFXSLHG�����

(YHQ�WKRXJK�0U��+DXVHU�ZDV�DZDUH�RI�WKH�XSKHDYDO�DQG�GRHV�QRW�NQRZ�LI�³IUHH]HUV�

PRYHG�LQ�DQG�RXW�WR�RWKHU�ORFDWLRQV�´����0U��+DXVHU�DOVR�GRHV�QRW�NQRZ�ZKDW�IUHH]HUV�ZHUH�

PRYHG�IURP�3IL]HU¶V�&UHYH�&RHXU�IDFLOLW\�QRU�GRHV�KH�NQRZ�ZKDW�ZDV�LQ�WKRVH�IUHH]HUV������0U��

+DXVHU�DOVR�GLG�QRW�VHDUFK�DOO�RI�WKH�IUHH]HUV�LQ�3IL]HU¶V�&KHVWHUILHOG�IDFLOLW\�DQG�KH�GRHV�QRW�

HYHQ�NQRZ�KRZ�PDQ\�IUHH]HUV�DUH�LQ�WKH�&KHVWHUILHOG�IDFLOLW\�������

0U��+DXVHU�DOVR�WHVWLILHG�WKDW�KH�KDG�QRW�VHDUFKHG�D�WKLUG�IDFLOLW\��WKH�1HZVWHDG�IDFLOLW\��

IRU�UHOHYDQW�PDWHULDOV��

4�� :KDW¶V�FXUUHQWO\�DW�WKH�1HZVWHDG�VLWH"�

$�� ,�GRQ¶W�NQRZ��

�������������������������������������������������
����,G��
����,G��DW�������������
����,G��DW�����������
����,G��DW�������������
����,G��DW��������������HPSKDVLV�DGGHG���
����,G��DW�������������HPSKDVLV�DGGHG���
����,G��DW�����������
����,G��DW��������������
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4��2ND\�� �'R�\RX�NQRZ�LI�DQ\�IUHH]HUV�IURP�&UHYH�&RHXU�
RU�&KHVWHUILHOG�PLJKW�KDYH�EHHQ�VHQW�WR�WKH�1HZVWHDG�
VLWH"�

$�� ,�GRQ¶W��

4�� :KR�ZRXOG�NQRZ"�

$�� ,�GRQ¶W�NQRZ�����

,�� 3IL]HU�'LG�1RW�$SSHDU�7R�6HDUFK�)RU�'RFXPHQWV�5HODWLQJ�7R�%LRORJLFDO�
0DWHULDOV�7KLV�&RXUW�2UGHUHG�,W�7R�3URGXFH��

2Q����0DUFK�������DPRQJ�RWKHU�WKLQJV��WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH��

FRPSOHWH�GRFXPHQWDWLRQ�UHODWLQJ�WR�WKH�FKDLQ�RI�FXVWRG\�RU�DQ\�
RWKHU�GRFXPHQWV�UHODWHG�WR�WKH�ORVV�RI�DOO�ELRORJLFDO�PDWHULDOV�DQG�
UHTXHVWV�SURYLGHG�WR�'HIHQGDQWV�E\�'U��6LPPRQV�LQFOXGLQJ�DQ\�
LQVXUDQFH�FODLPV�����

0U��+DXVHU�WHVWLILHG�WKDW�KH�LV�³QRW�FOHDU�DV�WR�ZKDW�D�FKDLQ�RI�FXVWRG\�GRFXPHQW�

ZRXOG�EH�RU�WKDW�DQ\WKLQJ�OLNH�WKDW�ZRXOG�HYHQ�H[LVW�´����

+H�DOVR�WHVWLILHG�WKDW�KH�ZDV�³QRW�VSHFLILFDOO\�DZDUH�SULRU�WR�WRGD\�WKDW�KH�QHHGHG�WR�

ORRN�IRU�FKDLQ�RI�FXVWRG\�GRFXPHQWV�´����

$W�WKH�YHU\�OHDVW�WKLV�ZRXOG�LQFOXGH�QRWHERRN�SDJHV��

7KH�&RXUW�DOVR�RUGHUHG�3IL]HU�WR��

SURGXFH�DOO�RWKHU�UHVSRQVLYH�GRFXPHQWV�UHODWLQJ�WR�ELRORJLFDO�
PDWHULDOV��LQFOXGLQJ�����LWV�UHWHQWLRQ�SROLFLHV�IRU�ELRORJLFDO�
PDWHULDOV������D�OLVW�RI�DOO�ELRORJLFDO�PDWHULDOV�WKDW�ZHUH�XVHG�E\�
0RQVDQWR�UHODWLQJ�WR�LWV�&2;�,,�SURMHFWV��DQG�����DOO�GRFXPHQWV�
UHODWLQJ�WR�WHVWLQJ�RI�DQ\�&2;�,,�UHODWHG�ELRORJLFDO�PDWHULDOV�����

�������������������������������������������������
����,G��DW��������������HPSKDVLV�DGGHG���
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ���������������([������HPSKDVLV�DGGHG���
����,G��DW���������HPSKDVLV�DGGHG���
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW�����
�HPSKDVLV�DGGHG���
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0U��+DXVHU�WHVWLILHG�WKDW�KH�GLGQ¶W�³NQRZ�DQ\WKLQJ�DERXW�WKDW�SDUW�RI�WKH�RUGHU´�DQG�WKDW�

KH�ZDV�QRW�³DZDUH�RI�DQ\�RWKHUV�WKDW�KDYH�GRQH�ZRUN´�UHODWLQJ�WR�WKDW�SDUW�RI�WKH�&RXUW¶V�

2UGHU�����

-�� 0U��2¶0DOOH\��3IL]HU¶V�&KLFDJR�&RXQVHO��$QG�3IL]HU�)DLOHG�7R�3URGXFH�
&RXUW�2UGHUHG�'RFXPHQWV��

$V�GHPRQVWUDWHG�DERYH��0U��2¶0DOOH\�GHIHQGHG�3IL]HU¶V����E�����GHSRVLWLRQ�DQG�KHDUG�

WHVWLPRQ\�WKDW�3IL]HU¶V�GHVLJQHH�����GLG�QRW�WKRURXJKO\�VHDUFK�IRU�ELRORJLFDO�PDWHULDOV�DQG�����GLG�

QRWKLQJ�ZLWK�UHJDUG�WR�VHDUFKLQJ�IRU�RU�JDWKHULQJ�GRFXPHQWV�WKH�&RXUW�VSHFLILFDOO\�RUGHUHG�3IL]HU�

WR�SURGXFH���

6LQFH�0U��+DXVHU¶V�GHSRVLWLRQ��3IL]HU�KDV�QRW�SURGXFHG�DQ\�&RXUW�RUGHUHG�GRFXPHQWV��

UHODWLQJ�WR�WKH�FKDLQ�RI�FXVWRG\�RU�DQ\�RWKHU�GRFXPHQWV�UHODWHG�WR�
WKH�ORVV�RI�DOO�ELRORJLFDO�PDWHULDOV�DQG�UHDJHQWV�SURYLGHG�WR�
'HIHQGDQWV�E\�'U��6LPPRQV�LQFOXGLQJ�DQ\�LQVXUDQFH�FODLPV��«�
GRFXPHQWV�RI�DOO�UHSDLUV�DQG�PDOIXQFWLRQV�RI�IUHH]HU��ODEV�IURP�
�����WR�WKH�SUHVHQW�LQ�DQ\�IDFLOLW\�LQ�ZKLFK�'U��6LPPRQV�ELRORJLFDO�
PDWHULDO�ZHUH�VWRUHG��DORQJ�ZLWK�SROLFLHV�DQG�SURFHGXUHV�
UHJDUGLQJ�PDLQWHQDQFH�RI�ODE�IUHH]HUV��«�DOO�GRFXPHQWV�LQ�
'HIHQGDQWV¶�SRVVHVVLRQ��FXVWRG\�RU�FRQWURO�WKDW�UHIOHFW�
'HIHQGDQWV¶�ZRUN�ZLWK�'U��6LPPRQV¶�UHDJHQWV�DQG�RWKHU�
ELRORJLFDO�DQG�LQWHOOHFWXDO�SURSHUW\��>RU@�DOO�RWKHU�UHVSRQVLYH�
GRFXPHQWV�UHODWLQJ�WR�ELRORJLFDO�PDWHULDOV�LQFOXGLQJ�����LWV�
UHWHQWLRQ�SROLFLHV�IRU�ELRORJLFDO�PDWHULDOV������D�OLVW�RI�DOO�
ELRORJLFDO�PDWHULDOV�WKDW�ZHUH�XVHG�E\�0RQVDQWR�UHODWLQJ�WR�LWV�
&2;�,,�SURMHFWV�DQG�����DOO�GRFXPHQWV�UHODWLQJ�WR�WHVWLQJ�RI�DQ\�
&2;�,,�UHODWHG�ELRORJLFDO�PDWHULDOV�����

2Q����-XO\�������0U��6SDQEDXHU�ZURWH�%<8�LQGLFDWLQJ�WKDW��DIWHU�0U��+DXVHU¶V�

GHSRVLWLRQ��0U��+DXVHU�FRQGXFWHG�³DGGLWLRQDO�VHDUFKHV�>DQG�LQWHUYLHZHG�DGGLWLRQDO�3IL]HU�

�������������������������������������������������
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ��������������([������HPSKDVLV�DGGHG���
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW�����
�HPSKDVLV�DGGHG���
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SHUVRQQHO@�´�����0U��6SDQEDXHU�DOVR�LQGLFDWHG�WKDW��DIWHU�WDONLQJ�ZLWK�%HQ�=ZHLIHO��0U��+DXVHU�

ORFDWHG�WZR�WXEHV�FRQWDLQLQJ�&2;���DQWLERG\�DQG�WZR�WXEHV�FRQWDLQLQJ�&2;���DQWLERG\������

3IL]HU¶V�IROORZ�XS�OHWWHU�GHPRQVWUDWHV�WKDW�3IL]HU�ZLOO�ZLWKKROG�FULWLFDO�PDWHULDO�HYHQ�LQ�

WKH�IDFH�RI�D�&RXUW�2UGHU���,I�%<8�KDG�QRW�GHSRVHG�0U��+DXVHU�DQG�DVNHG�WKH�FRUUHFW�TXHVWLRQV��

3IL]HU�ZRXOG�QRW�KDYH�LGHQWLILHG�WKH����-XO\������DQWLERGLHV��


�
�
�
�


�
�
�
�


�
�
�
�


�
�
�
�

�������������������������������������������������
����/WU��IURP�-��6SDQEDXHU�WR�.��5LFNHU�����-XO�����([������
����,G���
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9,�� 3),=(5�&/$,06�7+$7�,7�352'8&('�$//�5(/(9$17�6&,(17,),&�
127(%22.6��

$�� 0RQVDQWR�6FLHQWLILF�1RWHERRNV�$UH�$�&UXFLDO�6RXUFH�2I�(YLGHQFH�,Q�7KLV�
/LWLJDWLRQ��

2Q����2FWREHU�������0V��6FKQHLGHU�ZURWH�%<8�LQGLFDWLQJ�WKDW��

>5@HVXOWV�RI�UHVHDUFK�SHUIRUPHG�DW�SKDUPDFHXWLFDO�FRPSDQLHV�DUH�
FRPPRQO\�UHFRUGHG�LQ�ODE�QRWHERRNV�����

%HFDXVH�UHVHDUFK�UHVXOWV�DUH�UHFRUGHG�LQ�WKRVH�ODE�QRWHERRNV�RU�VFLHQWLILF�QRWHERRNV��DOO�

&2;���UHODWHG�VFLHQWLILF�QRWHERRNV�IURP�0RQVDQWR�DQG�6HDUOH�GXULQJ�WKH�UHOHYDQW�WLPH�SHULRG²

HVSHFLDOO\�IURP������WR�����²DUH��DV�0V��6FKQHLGHU�LQGLFDWHG��FUXFLDO�VRXUFHV�RI�HYLGHQFH�LQ�

WKLV�OLWLJDWLRQ��

$OVR�XQGHUVFRULQJ�WKH�LPSRUWDQFH�RI�VFLHQWLILF�QRWHERRNV�LQ�WKLV�OLWLJDWLRQ�ZDV�0U��

+DXVHU¶V�GHSRVLWLRQ�WHVWLPRQ\�WKDW�VFLHQWLILF�QRWHERRNV�DUH�DQ�LPSRUWDQW�VRXUFH�RI�LQIRUPDWLRQ�

UHJDUGLQJ�ELRORJLFDO�PDWHULDOV²DQ�LPSRUWDQW�VRXUFH�WKDW�0U��+DXVHU�GLG�QRW�FRQVXOW��

4�� :HOO��,�JXHVV�D�TXHVWLRQ�IRU�\RX��0U��+DXVHU��LV�\RX¶YH�
EHHQ�DVNHG�WR�SURYLGH�DOO�WKH�ELRORJLFDO�PDWHULDOV��DQG�LW�
DSSHDUV�IURP�WKLV�H�PDLO�WKDW�WKHUH�ZHUH�F'1$�SUREHV�
WKDW�ZHUH�EHLQJ�FUHDWHG�DV�RI�6HSWHPEHU�RI��������

� $QG�P\�TXHVWLRQ�IRU�\RX�LV��KRZ�DUH�ZH�JRLQJ�WR�ILQG�WKRVH�
F'1$�SUREHV"�


��
��
�

$�� ,�GRQ¶W�NQRZ��ZLWKRXW�KDYLQJ�D�FRQYHUVDWLRQ�ZLWK�
VRPHRQH�DQG�JRLQJ�WKURXJK�QRWHERRNV��ZKDW�WKLV�
LQYROYHG�RU�ZKDW�PD\EH�ZDV�JHQHUDWHG�LI�DQ\�H[LVWV�����


��
��
�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
����6FRWW�+DXVHU����E�����GHSRVLWLRQ�����-XQ���������������([������HPSKDVLV�DGGHG���
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,�ZRXOG�DJUHH�WKDW�D�QRWHERRN�ZRXOG�EH�D�UHDVRQDEOH�
SODFH�WR�GHWHUPLQH�ZKDW�ELRORJLFDO�UHDJHQWV�ZRXOG�KDYH�
EHHQ�JHQHUDWHG�����


��
��
�

$�� ,�ZRXOG�VD\�WKDW�WKDW�ZRXOG�UHTXLUH�D�UDWKHU�H[WHQVLYH�
UHYLHZ�RI�D�ORW�RI�QRWHERRN�SDJHV�WR�VHH�ZKDW�RWKHU�FORQHV�
PD\�KDYH�DULVHQ�IURP�WKRVH��DQG�ZH�GR�QRW�SK\VLFDOO\�JR�
WKURXJK�WKH�QRWHERRNV�DQG�WU\�WR�FURVV�UHIHUHQFH�
HYHU\WKLQJ�����

4�� ��+RZ�ZRXOG�\RX�JR�DERXW�WKHQ�VHDUFKLQJ�IRU�GHULYDWLYHV�
RI�KLV�FORQHV�WKDW�DUH�LQ�\RXU�SRVVHVVLRQ"�


��
��
�

$�� ,�EHOLHYH�\RX�ZRXOG�KDYH�WR�V\VWHPDWLFDOO\�VHTXHQFH�
HYHU\WKLQJ�ZH¶YH�JHQHUDWHG��

4�� 2ND\���:RXOG�WKHUH�EH�DQ\�RWKHU�ZD\�RI�GRLQJ�LW"�

$�� :HOO��RQH�FRXOG��,¶P�VXUH��VSHQG�D�FRQVLGHUDWH�DPRXQW�RI�
HIIRUW�LQ�WKH�QRWHERRNV�WR�EDFNWUDFN�DQG�VHH�LI�LW�ZHUH�
QRWDWHG��\RX�NQRZ��ZKDW�WKH�SDUHQW�FORQH�ZDV�����


��
��
�

4�� :KDW�DUH�\RXU����ZKDW�S021�EORFNV�RI�QXPEHUV�ZHUH�
DVVLJQHG�WR�\RX�SHUVRQDOO\"�

$��: HOO��,�ZRXOG�KDYH�WR�JR�EDFN�WR�DOO�P\�RWKHU�QRWHERRNV�
WR�UHPHPEHU���2EYLRXVO\��WKH�RQHV�WKDW�,�ZDV�ZRUNLQJ�RQ�
DW�WKH�WLPH�IUDPH�RI�WKHVH�ZHUH�WKH��������EORFN���,�KDYH�
ZRUNHG�ZLWKLQ�RWKHU�RQHV��EXW�,�ZRXOG�KDYH�WR�JR����,�PHDQ�
,�GRQ¶W�UHFDOO���,�ZRXOG�KDYH�WR�JR�EDFN�WR�P\�
QRWHERRNV�����


��
��
�

�������������������������������������������������
����,G��DW���������HPSKDVLV�DGGHG���
����,G��DW������������HPSKDVLV�DGGHG���
����,G��DW����������������HPSKDVLV�DGGHG���
����,G��DW���������������HPSKDVLV�DGGHG���
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4�� 'R�\RX�NQRZ�LI�>6HLEHUW@�XVHG�S021�QXPEHUV�WKDW�KDG�
EHHQ�DVVLJQHG�WR�RWKHUV�EHVLGHV�\RX"�

$�� 1R��,�GRQ¶W�NQRZ���:H�ZRXOG�KDYH�WR�JR�WKURXJK�
>6HLEHUW¶V@�QRWHERRNV�����


��
��
�

� ,�GRQ¶W�NQRZ�ZKHQ�>6LHEHUW@�OHIW�WKH�ODE���:H�FRXOG�
SUREDEO\�WUDFH�WKDW�WKURXJK�ZKHQ�KHU�QRWHERRN�
VWRSSHG�����

%RWK�3IL]HU¶V�&KLFDJR�FRXQVHO�DQG�3IL]HU�FRQFHGH�WKH�LPSRUWDQFH�RI�WKH�VFLHQWLILF�

QRWHERRNV�WR�WKLV�OLWLJDWLRQ��+RZHYHU��3IL]HU�KDV�VWLOO�IDLOHG�WR�SURGXFH�VSHFLILF�QRWHERRNV��DQG�

VHWV�RI�QRWHERRNV��WKDW�%<8�NQRZV�DERXW�DQG�KDV�UHTXHVWHG��DQG�3IL]HU�KDV�IDLOHG�WR�SURGXFH�DQ\�

LQGH[�RI�QRWHERRNV�WKDW�ZRXOG�LQGLFDWH�H[DFWO\�ZKDW�QRWHERRNV�DUH�VWLOO�PLVVLQJ���

%�� 3IL]HU�+DV�$OZD\V�0LVUHSUHVHQWHG�,WV�3URGXFWLRQ�2I�6FLHQWLILF�1RWHERRNV��

2Q����-DQXDU\�������LQ�5HTXHVW�1R����RI�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�

'RFXPHQWV��3ODLQWLIIV�UHTXHVWHG��

>D@OO�ODERUDWRU\�DQG�VFLHQWLILF�QRWHERRNV�«�UHODWLQJ�WR�DQ\�&2;�
UHODWHG�UHVHDUFK�E\�0RQVDQWR�����

2Q����)HEUXDU\�������3IL]HU�UHVSRQGHG�WR�5HTXHVW�1R����RI�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�

3URGXFWLRQ���

'HIHQGDQWV�ZLOO�SURGXFH�DOO�QRQSULYLOHJHG�GRFXPHQWV�
SURGXFHG�«�LQ�WKH�FDVH�FDSWLRQHG�3IL]HU�,QF��Y��7HYD�
3KDUPDFHXWLFDOV�86$�,QF�����

2Q����)HEUXDU\�������%<8�LQIRUPHG�0U��2¶0DOOH\�WKDW�7HYD�ZRXOG�EH�LQVXIILFLHQW��

�������������������������������������������������
����,G��DW�����������HPSKDVLV�DGGHG���
����,G��DW������������HPSKDVLV�DGGHG���
����3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����([�����DW�����HPSKDVLV�DGGHG���
����3IL]HU�5HVSRQVH�WR�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����)HE�����([�����DW�������HPSKDVLV�
DGGHG���
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$V�ZH�KDYH�UHYLHZHG�\RXU�UHVSRQVH�WR�RXU�5HTXHVW�IRU�3URGXFWLRQ�
RI�'RFXPHQWV��ZH�DUH�FRQFHUQHG�WKDW�\RX�DUH�VLJQLILFDQWO\�
OLPLWLQJ�\RXU�SURGXFWLRQ�WR�RQO\�WKRVH�GRFXPHQWV�\RX�SURGXFHG�
LQ�3IL]HU�,QF��Y��7HYD�3KDUPDFHXWLFDOV�86$�,QF���1R���������
�'�1�-���«�ZH�GR�QRW�EHOLHYH�WKH�7HYD�SURGXFWLRQ�LQFOXGHV�DOO�
�RU�VRPH��RI�WKH�GRFXPHQWV�UHODWLQJ�WR�DUHDV�VXFK�DV��«�
>V@FLHQWLILF�RU�ODERUDWRU\�QRWHERRNV�������

2Q���2FWREHU�������%<8�LGHQWLILHG�VSHFLILF�QRWHERRNV�PLVVLQJ�IURP�3IL]HU¶V�SURGXFWLRQ��

,Q�3IL]HU¶V�SURGXFWLRQ��,�KDYH�IRXQG�UHIHUHQFH�WR�DW�OHDVW�WKUHH�
DSSDUHQWO\�UHOHYDQW�VFLHQWLILF�QRWHERRNV�WKDW�3IL]HU�GLG�QRW�
SURGXFH���7KRVH�QRWHERRN�QXPEHUV�DUH�*'6������������������DQG�
������������3OHDVH�SURGXFH�WKRVH�QRWHERRNV�DQG�DOO�RWKHU�
UHVSRQVLYH�QRWHERRNV�LPPHGLDWHO\����


��
��
�

3IL]HU�SURGXFHG�LQFRPSOHWH�VFLHQWLILF�QRWHERRN�VHWV��LQFOXGLQJ�
QRWHERRNV�ZLWK�PLVVLQJ�SDJHV��IURP�'U��.DUHQ�6HLEHUW��*ZHQ�
.ULYL��%HYHUO\�5HLW]��7RP�:DUUHQ��-HDQ�3HJJ��DQG�'DYLG�&UHHO\���
$GGLWLRQDOO\��PDQ\�IUDJPHQWV�RI�VFLHQWLILF�QRWHERRNV�KDYH�EHHQ�
SURGXFHG�ZKLFK�GR�QRW�FRQWDLQ�DGHTXDWH�FRQWH[W�WR�DOORZ�HIIHFWLYH�
UHYLHZ���


��
��
�

,Q�DGGLWLRQ�WR�µ>Q@RWHERRNV�PHQWLRQHG�LQ�SULRU�FRUUHVSRQGHQFH�¶�
%<8�UHTXHVWHG�DOO�UHVSRQVLYH�DQG�UHOHYDQW�QRWHERRNV���3OHDVH�
FRQILUP�WKDW�3IL]HU�ZLOO�SURGXFH�DOO�UHVSRQVLYH�GRFXPHQWV��������

2Q����2FWREHU�������0V��6FKQHLGHU�ZURWH�WKDW��

,�DP�QRW�DZDUH�RI�DQ\�UHTXHVW�WKDW�VSHFLILFDOO\�VHHNV�³DOO�
UHVSRQVLYH�DQG�UHOHYDQW�QRWHERRNV´�DQG�,�QRWH�WKDW�\RX�GLG�QRW�
LGHQWLI\�DQ\�VXFK�UHTXHVW���7R�WKH�H[WHQW�\RX�EHOLHYH�GRFXPHQW�
UHTXHVW���FRYHUV�WKLV�WRSLF��SOHDVH�UHYLHZ�3IL]HU¶V�UHVSRQVH�WR�WKDW�
UHTXHVW��LQ�ZKLFK�3IL]HU�DJUHHG�WR�SURGXFH�WKH�7HYD�SURGXFWLRQ�
GRFXPHQWV���3OHDVH�DOVR�UHYLHZ�P\�OHWWHU�RI�6HSWHPEHU����LQ�
ZKLFK�,�UHVSRQGHG�WR�\RXU�6HSWHPEHU���OHWWHU�UHJDUGLQJ�QRWHERRNV���
,�VHH�QR�QHHG�WR�DGGUHVV�WKLV�LVVXH�\HW�DJDLQ�����

�������������������������������������������������
����/WU��IURP�/��%HXV�WR�5��2¶0DOOH\�����)HE�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����2FW�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 62 of 150



�

���
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

2Q����2FWREHU�������%<8�ZURWH�0V��6FKQHLGHU��

<RXU�2FWREHU�����������OHWWHU�PDNHV�FOHDU�WKDW�ZH�DUH�DW�DQ�
LPSDVVH�ZLWK�UHVSHFW�WR�DQ\�UHVSRQVLYH�UHOHYDQW�VFLHQWLILF�
QRWHERRNV�WKDW�DUH�QRW�SURGXFHG�E\�2FWREHU������������<RX�
DSSDUHQWO\�WDNH�WKH�SRVLWLRQ�WKDW�\RX�ZLOO�QRW�VHDUFK�IRU�
UHVSRQVLYH�UHOHYDQW�QRWHERRNV�XQOHVV�ZH�SURYLGH�\RX�ZLWK�
VSHFLILF�QRWHERRN�QXPEHUV��DV�,�GLG�LQ�SDUDJUDSK����RI�P\�
2FWREHU���������OHWWHU���7KDW�LV�QRW�ZRUNDEOH��


��
��
�

)XUWKHU�UHYLHZ�RI�3IL]HU¶V�SURGXFWLRQ�WR�GDWH�LQGLFDWHV�WKDW�LQ�
DGGLWLRQ�WR�ZKDW�ZH�KDYH�DVNHG�IRU�SUHYLRXVO\��RWKHU�UHVSRQVLYH�
DQG�UHOHYDQW�QRWHERRNV�DUH�PLVVLQJ�DV�IROORZV���


��
��
�

-HDQ�3HJJ�����7RP�:DUUHQ�����%HY�5HLW]�����*ZHQ�.ULYL�����5RGQH\�
&RPEV�����-DLPH�0DVIHUUHU�����-RH�%XOORFN������


��
��
�

$JDLQ��WKLV�LV�D�SDUWLDO�OLVW�LQWHQGHG�RQO\�WR�LOOXVWUDWH�WKDW�3IL]HU�
KDV�QRW�DGHTXDWHO\�VHDUFKHG�IRU�UHVSRQVLYH�QRWHERRNV���,W�LV�QRW�
RXU�UHVSRQVLELOLW\�WR�GR�WKLV�ZRUN��«�7R�WKH�H[WHQW�3IL]HU�GRHV�QRW�
FRPSO\��E\�SURGXFLQJ�FRPSOHWH�FRSLHV�RI�DOO�UHOHYDQW�UHVSRQVLYH�
QRWHERRNV�E\�2FWREHU������������ZH�DUH�DW�DQ�LPSDVVH�DQG�ZLOO�ILOH�
D�PRWLRQ�WR�FRPSHO�RQ�1RYHPEHU����������������

2Q���1RYHPEHU�������0V��6FKQHLGHU�VWDWHG��

>:@H�GHVLUH�WR�SXW�DQ�HQG�WR�%<8¶V�UHSHDWHG�FRPSODLQWV�DERXW�WKH�
QRWHERRN�SURGXFWLRQ��


��
��
�

3IL]HU�FXUUHQWO\�PDLQWDLQV�D�GDWDEDVH�WKDW�FRQWDLQV�FHUWDLQ�
LQIRUPDWLRQ�FRQFHUQLQJ�ODERUDWRU\�QRWHERRNV��«�:H�DUH�
ZLOOLQJ�WR�VHDUFK�WKDW�GDWDEDVH�IRU�DOO�QRWHERRNV�SULRU�WR������WKDW�
FRQWDLQ�WKH�IROORZLQJ�ZRUGV�µFR[�¶�µF\FORR[\JHQDVH�¶�µ',3¶�DQG�
µGH[DPHWKDVRQH�LQGXFHG�SURWHLQ�¶��$V�D�EDFN�XS�WR�HQVXUH�WKH�
UHOHYDQW�QRWHERRNV�DUH�QRW�PLVVHG�LQ�WKLV�VHDUFK��ZH�DUH�DOVR�
ZLOOLQJ�WR�VHDUFK�IRU�������D�OLPLWHG�QXPEHU�RI�DGGLWLRQDO�NH\�WHUPV�

�������������������������������������������������
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����2FW�����([������HPSKDVLV�DGGHG���
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LGHQWLILHG�E\�%<8�DQG�����DOO�QRWHERRNV�IURP�����������IRU�
SDUWLFXODU�FXVWRGLDQV�RI�\RXU�FKRRVLQJ�����

2Q���1RYHPEHU�������%<8�ZURWH�0V��6FKQHLGHU��

,Q�DQ�DWWHPSW�WR�DYRLG�PRUH�GHOD\��%<8�KDV�QR�FKRLFH�EXW�WR�
PRYH�IRUZDUG�ZLWK�\RXU�SURSRVDO�XQGHU�WKH�IROORZLQJ�
FRQGLWLRQV���2QH��WKDW�WKH�VHDUFK�DQG�SURGXFWLRQ�RI�WKHVH�QRWHERRNV�
FDQ�KDSSHQ�LQ�D�WLPHO\�PDQQHU���7ZR��WKDW�WKH�YDVW�PDMRULW\�RI�
QRWHERRNV�%<8�VHHNV�DUH�µVWLOO�LQ�H[LVWHQFH�DQG�ORFDWDEOH�DIWHU�D�
UHDVRQDEOH�VHDUFK�¶��7KUHH��DV�GHVFULEHG�DERYH��3IL]HU�LV�QRW�
UHOLHYHG�RI�LWV�GXW\�WR�SURYLGH�D�FRPSOHWH�SURGXFWLRQ�RI�
UHVSRQVLYH�GRFXPHQWV���)RXU��WKDW�DOO�QRWHERRNV�LGHQWLILHG�LQ�SULRU�
FRUUHVSRQGHQFH��LQFOXGLQJ�RXU�ODWHVW�FRUUHVSRQGHQFH�RI�2FWREHU�
����������DUH�SURGXFHG�LQ�HOHFWURQLF�IRUP��DV�SHU�\RXU�SUHYLRXV�
DJUHHPHQW�����

2Q����1RYHPEHU�������0V��6FKQHLGHU�FODLPHG��

,�PXVW�QRWH�WKDW�\RXU�DVVHUWLRQV�WKDW�ZH�µDUH�VWLOO�D�ORQJ�ZD\�IURP�
REWDLQLQJ�HYHQ�FORVH�WR�IXOO�SURGXFWLRQ�RI�KLJKO\�UHOHYDQW�VFLHQWLILF�
QRWHERRNV¶�LV�EODWDQWO\�IDOVH���7KH�QRWHERRNV�SURGXFHG�WR�%<8�
DUH�WKH�VDPH�QRWHERRNV�SURGXFHG�LQ�DW�OHDVW�WZR�RWKHU�
OLWLJDWLRQV�DQG�ZHUH�REWDLQHG�DV�D�UHVXOW�RI�D�JRRG�IDLWK�
LQYHVWLJDWLRQ�ORRNLQJ�IRU�DOO�QRWHERRNV�SHUWDLQLQJ�WR�
6HDUOH�0RQVDQWR�3KDUPDFLD¶V�&2;���HIIRUWV�����

2Q����1RYHPEHU�������0V��6FKQHLGHU�QRWHG�WKDW��

$V�RI�\HVWHUGD\�«�DOO�UHVSRQVLYH�GRFXPHQWV�ORFDWHG�E\�3IL]HU�
DIWHU�D�UHDVRQDEOH�VHDUFK�KDYH�EHHQ�SURGXFHG�WR�%<8�ZLWK�
WKUHH�H[FHSWLRQV�«�ZH�DUH�VWLOO�GLVFXVVLQJ�WKH�SURGXFWLRQ�RI�
RULJLQDO�QRWHERRNV���$OWKRXJK�ZH�KDYH�DOUHDG\�SURGXFHG�PRVW�RI�
WKHVH�QRWHERRNV��WR�HOLPLQDWH�DQ\�REMHFWLRQV�WR�WKH�UHGDFWLRQV�DQG�
DQ\�FRPSODLQWV�RI�PLVVLQJ�QRWHERRNV�ZH�KDYH�EHJXQ�WKH�SURFHVV�
RI�VHDUFKLQJ�IRU�DQG�FROOHFWLQJ�WKRVH�QRWHERRNV�DJDLQ�IRU�DQ�
LQVSHFWLRQ�������

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��5��:LOOLDPV�WR�/��6FKQHLGHU����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
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2Q����'HFHPEHU�������%<8�ZURWH�0V��6FKQHLGHU��

7KH�IROORZLQJ�VFLHQWLILF�QRWHERRNV�DUH�UHIHUHQFHG�LQ�RWKHU�
GRFXPHQWV��LGHQWLILHG�LQ�SDUHQWKHVLV�E\�%DWHV�QXPEHU���EXW�KDYH�
QHYHU�EHHQ�SURGXFHG��������������3)&���������������������
�3)&����������������������3)&���������������������
�3)&�������������*'6�������3)&�����������XQNQRZQ�
VFLHQWLILF�QRWHERRNV�QXPEHU��3)&�����������*'6������
�3)&������������3OHDVH�SURGXFH�WKHVH�QRWHERRNV�LPPHGLDWHO\����


��
��
�

(YHU\�WLPH�%<8�SURYLGHV�DVVLVWDQFH��3IL]HU�DWWHPSWV�WR�VKLIW�LWV�
EXUGHQ�RI�SURGXFWLRQ�WR�%<8���3IL]HU�KDV�DQ�REOLJDWLRQ�WR�
FRQGXFW�D�WKRURXJK�DQG�FRPSOHWH�UHYLHZ�RI�DOO�VFLHQWLILF�QRWHERRNV�
DQG�RWKHU�GRFXPHQWV�DQG�LPPHGLDWHO\�SURGXFH�WKRVH�ZKLFK�DUH�
UHOHYDQW�WR�WKLV�OLWLJDWLRQ��


��
��
�

2Q�2FWREHU�����������%<8�ZURWH�WKDW�µZH�GR�QRW�KDYH�D�FRPSOHWH�
VHW�RI�WKH�GDWD�QRWHERRNV�SUHSDUHG�E\�.DUHQ�6HLEHUW�GXULQJ�KHU�VWD\�
DW�:DVKLQJWRQ�8QLYHUVLW\�¶��3IL]HU�VWLOO�KDV�QRW�UHVSRQGHG�WR�WKDW�
OHWWHU����


��
��
�

2Q�2FWREHU�����������%<8�UHTXHVWHG�DGGLWLRQDO�ODERUDWRU\�
QRWHERRNV�RI�-DLPH�0DVIHUUHU��.DUHQ�6HLEHUW��.DWKOHHQ�/HDK\��%HQ�
=ZHLIHO��0LFKDHO�+ROW]PDQ��3KLO�1HHGOHPDQ��$XEUH\�0RUULVRQ��
3HWHU�,VDDNVRQ�DQG�%LOO�6WLQVRQ���7KRVH�QRWHERRNV�VWLOO�KDYH�QRW�
EHHQ�SURGXFHG�����

2Q����-DQXDU\�������%<8�ZURWH�3IL]HU�LQGLFDWLQJ�WKDW��

>GRFXPHQW�QXPEHU@�3)&���������UHIOHFWV�&DVSHUVRQ¶V�ZRUN�ZLWK�
P&2;���FRQVWUXFWV�µLQ�S021�����IURP�'�0F:�¶��7R�GDWH��
3IL]HU�KDV�SURYLGHG�RQO\�RQH�VFLHQWLILF�QRWHERRN�IRU�&DVSHUVRQ�
�3)&���������DQG�QRQH�IRU�'LDQD�0F:LOOLDPV���)XUWKHU��3IL]HU�
KDV�SURYLGHG�IHZ�RWKHU�GRFXPHQWV�UHIOHFWLQJ�WKHVH�LQGLYLGXDOV�
&2;�UHODWHG�UHVHDUFK�������

�������������������������������������������������
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����'HF�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����-DQ�����([������HPSKDVLV�DGGHG���
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2Q���)HEUXDU\�������OHVV�WKDQ�D�PRQWK�DIWHU�%<8�ILOHG�LWV�0RWLRQ�WR�&RPSHO��3IL]HU�

FRQFHGHG�WKDW��

,W�GRHV�DSSHDU�IURP�WKH�GHVFULSWLRQV�LQ�WKHVH�VSUHDGVKHHWV�WKDW�WKHUH�
PD\�EH�QRWHERRNV�RI�UHOHYDQFH�ZKLFK�KDYH�QRW�\HW�EHHQ�
SURGXFHG�WR�\RX�������

6LQFH�3IL]HU¶V���)HEUXDU\������DGPLVVLRQ��3IL]HU�KDV�SURGXFHG�DQRWKHU�DSSUR[LPDWHO\�

������VFLHQWLILF�QRWHERRNV²DSSUR[LPDWHO\�������RI�WKRVH�DUH�GDWHG�SULRU�WR������RU�DIWHU������

DQG�DUH�PRVWO\�LUUHOHYDQW��%XW�3IL]HU�VWLOO�KDV�QRW�SURGXFHG�DW�OHDVW�ILYH�VSHFLILF�FULWLFDO�VFLHQWLILF�

QRWHERRNV�WKDW�%<8�NQRZV�DERXW�DQG�WKDW�WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH���$GGLWLRQDOO\��

3IL]HU�KDV�IDLOHG�WR�SURGXFH�DQ\�QRWHERRNV�IURP�VFLHQWLVWV�OLNH�7RP�:DUUHQ��$QG�EHFDXVH��DV�

GLVFXVVHG�PRUH�WKRURXJKO\�EHORZ��3IL]HU�KDV�QRW�SURGXFHG�DQ\�0RQVDQWR�RU�6HDUOH�LQGLFHV�RI�

VFLHQWLILF�QRWHERRNV�IRU�WKH�FULWLFDO�WLPH�SHULRG��%<8�GRHV�QRW�NQRZ�KRZ�PDQ\�QRWHERRNV�3IL]HU�

LV�VWLOO�ZLWKKROGLQJ��

&�� 3IL]HU�6WLOO�)DLOV�7R�3URGXFH�5HOHYDQW�6FLHQWLILF�1RWHERRNV�$QG�/LVWV�2I�$OO�
6FLHQWLILF�1RWHERRNV��

,Q�VSLWH�RI�LWV�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ��3IL]HU�VWLOO�IDLOV�WR�SURGXFH�DW�OHDVW�ILYH�

&2;���UHODWHG�VFLHQWLILF�QRWHERRNV�WKDW�%<8�KDV�LGHQWLILHG���$GGLWLRQDOO\��3IL]HU�FODLPV�WR�KDYH�

ORVW�LQGLFHV�RI�VFLHQWLILF�QRWHERRNV�NHSW�E\�ERWK�0RQVDQWR�DQG�6HDUOH��$QG�VLQFH�3IL]HU�LV�

DSSDUHQWO\�XQDEOH�WR�UHSURGXFH�WKH�LQIRUPDWLRQ�RQ�WKRVH�LQGLFHV��LW�LV�LPSRVVLEOH�IRU�%<8�WR�

DFFXUDWHO\�GHWHUPLQH�H[DFWO\�KRZ�PDQ\�RWKHU�QRWHERRNV�3IL]HU�KDV�QRW�\HW�SURGXFHG���

3IL]HU¶V�IDLOXUH�WR�SURGXFH�WKHVH�QRWHERRNV�LV�HVSHFLDOO\�WURXEOLQJ�JLYHQ�WKH�SROLFLHV�

0RQVDQWR��6HDUOH��DQG�3IL]HU�DOO�KDYH�UHJDUGLQJ�PDLQWDLQLQJ�QRWHERRNV�DQG�3IL]HU¶V�RZQ�

UHSUHVHQWDWLRQV�WR�WKLV�&RXUW���

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����)HE�����([������HPSKDVLV�DGGHG���
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��� 0RQVDQWR��6HDUOH��DQG�3IL]HU¶V�LQWHUQDO�SROLFLHV�UHTXLUH�QHDU�
SHUPDQHQW�UHWHQWLRQ�RI�VFLHQWLILF�QRWHERRNV��

�D�� 3IL]HU�WROG�WKH�&RXUW�LWV�VFLHQWLILF�QRWHERRNV�QHYHU�OHDYH�
3IL]HU¶V�DUFKLYHV��

2Q����0DUFK�������3IL]HU¶V�DWWRUQH\��0V��6FKQHLGHU��WROG�WKH�&RXUW�WKDW�EHFDXVH�WKH�

VFLHQWLILF�QRWHERRNV�DUH��

OHJDO�GRFXPHQWV�WKDW�LQ�PDQ\�FDVHV�DUH�PDLQWDLQHG�LQ�DUFKLYHV�
IRU�OHJDO�SXUSRVHV>��W@R�DVN�3IL]HU�WR�WDNH�WKRVH�RULJLQDO�ODE�
QRWHERRNV��VKLS�WKHP�KHUH�WR�6DOW�/DNH�,�WKLQN�LV�QRW�D�UHDVRQDEOH�
UHTXHVW�������

0V��6FKQHLGHU�IXUWKHU�QRWHG�WKDW�³3IL]HU�>ZDV@�JRLQJ�WR�VWUHQXRXVO\�REMHFW�WR�WDNLQJ�

RULJLQDO�ODE�ERRNV�RXW�RI�DUFKLYHV�´�����,Q�IDFW��WKH�LGHD�RI�VKLSSLQJ�RULJLQDO�VFLHQWLILF�

QRWHERRNV�RXW�RI�WKH�DUFKLYHV�ZDV�VR�VHQVLWLYH��WKDW�0V��6FKQHLGHU�VXJJHVWHG�WKDW�3IL]HU��

FRXOG�VXEPLW�DIILGDYLWV�IURP�VRPHERG\�DW�3IL]HU�H[SODLQLQJ�ZK\�
WKH\�ZRXOG�QRW�OHW�WKHLU�RULJLQDO�ODE�QRWHERRNV�JR�RXW�RI�WKH�
DUFKLYHV�DUHD������

,Q�VSLWH�RI�3IL]HU¶V�ZLOOLQJQHVV�WR�SURYLGH�DQ�DIILGDYLW�UHJDUGLQJ�ZK\�LWV�VFLHQWLILF�

QRWHERRNV�VKRXOG�QRW�EH�DOORZHG�RXW�RI�3IL]HU¶V�DUFKLYH�DUHD��3IL]HU�VWLOO�KDV�QRW�SURYLGHG�DQ\�

H[SODQDWLRQ�IRU�ZK\�DW�OHDVW�ILYH�&2;���UHODWHG�QRWHERRNV�DQG�ZKROH�VHWV�RI�QRWHERRNV��OLNH�

7RP�:DUUHQ¶V��DUH�PLVVLQJ�IURP�LWV�DUFKLYHV��,QVWHDG��3IL]HU�KDV�VLPSO\�FHUWLILHG�WKDW�LW�³KDV�

SURGXFHG�HYHU\�QRQ�SULYLOHJHG��UHVSRQVLYH�GRFXPHQW�LW�KDV�ORFDWHG�«�´�����

�E�� 3IL]HU�KDV�D�OHJDO�REOLJDWLRQ�WR�UHWDLQ�LWV�VFLHQWLILF�QRWHERRNV��

3KDUPDFHXWLFDO�FRPSDQLHV�VXFK�DV�0RQVDQWR��6HDUOH��DQG�3IL]HU�PXVW�FRPSO\�ZLWK�)'$�

UHJXODWLRQV�UHJDUGLQJ�VFLHQWLILF�QRWHERRNV�����&)5������SUHVFULEHV�JRRG�ODERUDWRU\�SUDFWLFHV�IRU�

�������������������������������������������������
����0RWLRQ�WR�&RPSHO�7UDQVFULSW�����0DU�����������������([������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�5XOLQJ�����0DU����������������([������HPSKDVLV�DGGHG���
����,G��DW����������HPSKDVLV�DGGHG���
����'HIHQGDQW¶V�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW����
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DOO�QRQ�FOLQLFDO�ODERUDWRU\�VWXGLHV��OLNH�WKRVH�0RQVDQWR��6HDUOH��DQG�3IL]HU�SHUIRUP��LQYROYHG�LQ�

VXEPLWWLQJ�³DSSOLFDWLRQV�IRU�UHVHDUFK�RU�PDUNHWLQJ�SHUPLWV�IRU�SURGXFWV�UHJXODWHG�E\�WKH�)RRG�

DQG�'UXJ�$GPLQLVWUDWLRQ��LQFOXGLQJ�IRRG�DQG�FRORU�DGGLWLYHV��DQLPDO�IRRG�DGGLWLYHV��KXPDQ�

DQG�DQLPDO�GUXJV�«�´�����

6HFWLRQ������G��GHILQHV�QRQ�FOLQLFDO�ODERUDWRU\�VWXGLHV�DV�³LQ�YLYR�>OLYH@�RU�LQ�YLWUR�>SHWULH�

GLVK�WHVW�WXEH@�H[SHULPHQWV�LQ�ZKLFK�WHVW�DUWLFOHV�DUH�VWXGLHG�SURVSHFWLYHO\�LQ�WHVW�V\VWHPV�XQGHU�

ODERUDWRU\�FRQGLWLRQV�WR�GHWHUPLQH�WKHLU�VDIHW\�´�����0RQVDQWR¶V�VWXGLHV�RI�FRPSRXQGV�XVLQJ�

%<8¶V�WUDGH�VHFUHWV�LQ�LWV�SURFHVV�RI�GHYHORSLQJ�&HOHEUH[�DUH�QRQ�FOLQLFDO�ODERUDWRU\�VWXGLHV���

)XUWKHU��VHFWLRQ��������UHTXLUHV�WKDW�3IL]HU�VWRUH��LQGH[��DQG�EH�DEOH�WR�HDVLO\�UHWULHYH�LWV�

UHFRUGV�DQG�GDWD��

�D��$OO�UDZ�GDWD��GRFXPHQWDWLRQ��SURWRFROV��ILQDO�UHSRUWV��DQG�
VSHFLPHQV��H[FHSW�WKRVH�VSHFLPHQV�REWDLQHG�IURP�PXWDJHQLFLW\�
WHVWV�DQG�ZHW�VSHFLPHQV�RI�EORRG��XULQH��IHFHV��DQG�ELRORJLFDO�
IOXLGV��JHQHUDWHG�DV�D�UHVXOW�RI�D�QRQFOLQLFDO�ODERUDWRU\�VWXG\�VKDOO�
EH�UHWDLQHG���

�E��7KHUH�VKDOO�EH�DUFKLYHV�IRU�RUGHUO\�VWRUDJH�DQG�H[SHGLHQW�
UHWULHYDO�RI�DOO�UDZ�GDWD��GRFXPHQWDWLRQ��SURWRFROV��VSHFLPHQV��DQG�
LQWHULP�DQG�ILQDO�UHSRUWV���


�
�
�

�H��0DWHULDO�UHWDLQHG�RU�UHIHUUHG�WR�LQ�WKH�DUFKLYHV�VKDOO�EH�LQGH[HG�
WR�SHUPLW�H[SHGLHQW�UHWULHYDO�����

*RRG�/DERUDWRU\�3UDFWLFHV�5HJXODWLRQV�XQGHUVFRUH�KRZ�LPSRUWDQW�LW�LV�IRU�ODERUDWRULHV�WR�

PDLQWDLQ�WKLV�GDWD�DQG�H[SODLQ�ZK\�ODERUDWRULHV�VXFK�DV�0RQVDQWR��6HDUOH��DQG�3IL]HU�KDYH�VWULFW�

SROLFLHV�LQ�SODFH�UHJDUGLQJ�WKHLU�PDLQWHQDQFH�RI�VFLHQWLILF�QRWHERRNV��

�������������������������������������������������
�������&)5���������HPSKDVLV�DGGHG���
�������&)5��������G���
�������&)5�����������HPSKDVLV�DGGHG���
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�F�� %HFDXVH�0RQVDQWR��6HDUOH��DQG�3IL]HU�DOO�KDYH�SROLFLHV�WR�NHHS�
DQG�LQGH[�VFLHQWLILF�QRWHERRNV��3IL]HU¶V�FODLPV�WKDW�LW�FDQQRW�
ILQG�FUXFLDO�QRWHERRNV�DUH�QRW�FUHGLEOH��

,Q�DGGLWLRQ�WR�WKH�)'$�UHJXODWLRQV�GHVFULEHG�DERYH��0RQVDQWR��6HDUOH��DQG�3IL]HU�DOO�

UHFRJQL]H�WKH�LPSRUWDQFH�RI�VDIHJXDUGLQJ�VFLHQWLILF�QRWHERRNV��$V�D�UHVXOW��DOO�WKUHH�FRPSDQLHV�

UHTXLUH�WKDW�VFLHQWLILF�QRWHERRNV�EH�FDUHIXOO\�PDLQWDLQHG��+DG�0RQVDQWR��6HDUOH��DQG�RU�3IL]HU�

IROORZHG�WKHLU�RZQ�SROLFLHV��DOO�RI�WKH�UHOHYDQW�QRWHERRNV�ZRXOG�KDYH�EHHQ�UHDGLO\�DYDLODEOH�IRU�

SURGXFWLRQ���

)RU�H[DPSOH��0RQVDQWR¶V�5HFRUGV�0DQDJHPHQW�0DQXDO��GDWHG�$SULO�������VWDWHV�WKDW�

QRWHERRNV�PXVW�EH�NHSW�IRU����\HDUV�IROORZLQJ�WKHLU�GDWH�RI�LVVXH�DQG��SULRU�WR�WKHLU�GHVWUXFWLRQ��

WKH�QRWHERRNV�PXVW�EH�PLFURILOPHG����

�
�

)XUWKHU��NH\�&2;���UHVHDUFKHU�DW�0RQVDQWR�DQG�3IL]HU¶V�9LFH�3UHVLGHQW�RI�'LVFRYHU\�

5HVHDUFK��.DUHQ�6LHEHUW�WHVWLILHG�WKDW�LW�ZDV�0RQVDQWR¶V�SROLF\�WKDW��

���

7KXV��HYHQ�LI�WKH�SK\VLFDO�QRWHERRN�KDV�EHHQ�GHVWUR\HG��ZKLFK�VKRXOG�QRW�KDSSHQ�IRU����

\HDUV�IURP�WKH�GDWH�RI�LVVXH��FRSLHV�RI�WKH�QRWHERRNV�VKRXOG�EH�DYDLODEOH�IURP�WKHVH�VWRUHG�

UHFRUGV��

�������������������������������������������������
����0RQVDQWR¶V�5HFRUGV�0DQDJHPHQW�0DQXDO��$SULO�������021�����������DW������([������HPSKDVLV�DGGHG���
����$II��RI�'U��.DUHQ�6HLEHUW��*�'��6HDUOH�	�&R��Y��1RYRSKDUP�/WG�����2FW�����3)&�������������DW������H[KLELWV�
RPLWWHG���([������HPSKDVLV�DGGHG���

5('$&7('

5('$&7('

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 69 of 150



�

���
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6LPLODUO\��6HDUOH¶V�SROLF\�VWDWHG��

��

$QG�3IL]HU��0RQVDQWR�DQG�6HDUOH¶V�VXFFHVVRU�LQ�LQWHUHVW��KDV�D�VLPLODU�SROLF\��

�

�

�

3IL]HU¶V�SROLF\�LV�WR�NHHS�DOO�VFLHQWLILF�QRWHERRNV��

��� 3IL]HU�KDV�QRW�SURGXFHG�LQIRUPDWLRQ�RQH�ZRXOG�H[SHFW�WR�EH�DYDLODEOH�
IURP�LWV�GRFXPHQW�GDWDEDVH���

�D�� 3IL]HU�OLNHO\�XVHV�D�GDWDEDVH�IRU�LWV�VFLHQWLILF�QRWHERRNV�OLNH�WKH�
7$%�GDWDEDVH�WKDW�3KDUPDFLD�XVHG��

2Q���1RYHPEHU�������0V��6FKQHLGHU�LQIRUPHG�%<8�WKDW��

3IL]HU�FXUUHQWO\�PDLQWDLQV�D�GDWDEDVH�WKDW�FRQWDLQV�FHUWDLQ�
LQIRUPDWLRQ�FRQFHUQLQJ�ODERUDWRU\�QRWHERRNV��)RU�H[DPSOH��WKH�
GDWDEDVH�LQFOXGHV�D�ILHOG�FDOOHG�µGHVFULSWLRQ¶�WKDW�FRQWDLQV�
GHVFULSWLRQV�VXFK�DV�µFRPSOHWHG�0RQVDQWR�QRWHERRN�QXPEHU�
����������FRQWDLQLQJ�EUHIHOGLQ�$�RQ�IHWDO�ILEUREODVW�FR[�DFWLYLW\�
WHVW�GDWH����������¶�DQG�µFRPSOHWHG�0RQVDQWR�QRWHERRN�����������
FRQWDLQLQJ�FHOOXODU�DVVD\�IRU�&2;���DQG�&2;����(/,6$�IRU�
3*(���FRYHULQJ�FRPSRXQGV�6&������¶����

�������������������������������������������������
����6HDUOH�/DERUDWRU\�1RWHERRN�,QVWUXFWLRQV��%<8�3)(�/1%�.�������������([������HPSKDVLV�DGGHG���
����3IL]HU�/DERUDWRU\�/DE�%RRN�,QVWUXFWLRQV��%<8�3)(�/1%�(�������������([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����1RY�����([������HPSKDVLV�DGGHG���

5('$&7('

5('$&7('

5('$&7('
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0V��6FKQHLGHU¶V�OHWWHU�LQIRUPHG�%<8�RI�ZKDW�LW�DOUHDG\�VXVSHFWHG��WKDW�3IL]HU�NHHSV�D�

VHDUFKDEOH�GDWDEDVH�RI�LWV�VFLHQWLILF�QRWHERRNV�DQG²DV�FRQILUPHG�DW�WKH����0DUFK������

KHDULQJ²PDQ\�RI�LWV�RWKHU�GRFXPHQWV����

3IL]HU�VWUHQXRXVO\�REMHFWV�WR�JLYLQJ�>%<8@�DFFHVV�WR�WKH�GDWDEDVH���
7KLV�LV�QRW�D�GDWDEDVH�RI�VROHO\�&2;���UHODWHG�PDWWHUV���,W�LV�D�
GDWDEDVH�RI�3IL]HU¶V�HQWLUH�DUFKLYH�V\VWHP���7KHUH�DUH�YDULHW\�RI�
ILHOGV�LQ�WKHUH�����

,Q�3IL]HU¶V����E�����GHSRVLWLRQ��0V��2ZHQ��3IL]HU¶V�GHVLJQHH�UHJDUGLQJ�GRFXPHQW�

SURGXFWLRQ��WHVWLILHG��

4�� &DQ�\RX�WHOO�PH�ZKDW�GDWDEDVHV�H[LVW�DW�3IL]HU�WKDW�ZRXOG�
FRQWDLQ�LQIRUPDWLRQ�FRQFHUQLQJ�VFLHQWLILF�QRWHERRNV�RU�
UHODWHG�GRFXPHQWV"�

$��7KH� UHFRUGV�FHQWHU�KDV�D�GDWDEDVH�WKDW�FRQWDLQV�WKH�
LQIRUPDWLRQ�WKDW�KDV�EHHQ�DUFKLYHG��DQG�LW�LQFOXGHV�
LQIRUPDWLRQ�DERXW�QRWHERRNV�����


��
��
�

4�� )RU�H[DPSOH��ZLWK�UHVSHFW�WR�D�VFLHQWLILF�QRWHERRN��ZKDW�
LQIRUPDWLRQ�ZRXOG�,�ILQG�LQ�WKH�UHFRUGV�FHQWHU�UHJDUGLQJ�D�
VSHFLILF�VFLHQWLILF�QRWHERRN"�

$�� ,�EHOLHYH�WKDW�WKHUH�LV�D�ILHOG�WKDW�LQGLFDWHV�LW¶V�D�ODE�
QRWHERRN�����


��
��
�

4�� 2ND\���/HW¶V�WDON�DERXW�ILHOGV���<RX�VD\�RQH�RI�WKH�ILHOGV�
ZRXOG�EH�ZKDW�NLQG�RI�GRFXPHQW�LW�LV��FRUUHFW"�

$�� 2U�UHFRUGV�LW�LV��ULJKW���,�PHDQ��LW�PD\�EH�D�ER[�±�WKH�
GDWDEDVH�LV�MXVW�D�GDWDEDVH�WR�WUDFN�WKH�LQIRUPDWLRQ�WKDW�
3IL]HU�KDV�RQ�ZKDW¶V�EHHQ�VHQW�WR�DUFKLYHV���,W¶V�QRW�JRLQJ�WR�
JLYH�\RX�HYHU\�ZRUG�RQ�HYHU\�SLHFH�RI�SDSHU�WKDW¶V�LQ�WKHUH���
,W¶V�QRW�D�VFDQQHG�YHUVLRQ�RI�HYHU\WKLQJ�LQ�WKH�ER[�VR�\RX�

�������������������������������������������������
����0RWLRQ�WR�&RPSHO�7UDQVFULSW�����0DU�������������([������HPSKDVLV�DGGHG���
����.DWK\�2ZHQ����E�����GHSRVLWLRQ�����-XQ���������������([������HPSKDVLV�DGGHG���
����,G��DW���������HPSKDVLV�DGGHG���
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FDQ�GR�DQ\�NLQG�RI�NH\ZRUG�VHDUFKHV�DQG�JHW�HYHU\WKLQJ�
WKDW¶V�LQ�WKHUH�����

+RZHYHU��RQ����$SULO�������0V��6FKQHLGHU�OLPLWHG�WKH�VFRSH�RI�WKH�GDWDEDVH��

,�WKLQN�WKHUH�PLJKW�EH�FRPH�>VLF@�FRQIXVLRQ�DERXW�WKH�VFRSH�RI�
WKH�GDWDEDVH���7KH�GDWDEDVH�GRHV�QRW�FRQWDLQ�DQ�H[WHQVLYH�
VXEMHFW�PDWWHU�OLVWLQJ�RI�DOO�RI�WKH�LQIRUPDWLRQ�LQ�WKH�QRWHERRNV��
QRU�GRHV�LW�FRQWDLQ�DQ\�VRUW�RI�2&5�LQIRUPDWLRQ�IURP�WKH�
QRWHERRNV���5DWKHU��ZKHQ�QRWHERRNV�DUH�SODFHG�LQ�WKH�DUFKLYHV��WKH�
LQGLYLGXDO�WUDQVPLWWLQJ�WKH�QRWHERRN�NH\V�LQ�FHUWDLQ�LQIRUPDWLRQ�
DERXW�WKH�QRWHERRN���7KH�DFFXUDF\�DQG�FRPSOHWHQHVV�RI�WKH�
LQIRUPDWLRQ�LQ�WKH�GDWDEDVH�LV�GHSHQGHQW�XSRQ�WKH�LQIRUPDWLRQ�
NH\HG�LQ�E\�WKH�SHUVRQ�ZKR�WUDQVPLWWHG�WKH�QRWHERRN�WR�
DUFKLYHV�����

%<8�GRHV�QRW�NQRZ�VSHFLILFV�DERXW�3IL]HU¶V�GDWDEDVH���%XW��LQ�LWV�LQYHVWLJDWLRQ��%<8�

IRXQG�D�FRPSDQ\�FDOOHG�7$%��D�FRPSDQ\�WKDW�SURYLGHV�VRIWZDUH�IRU�LQIRUPDWLRQ�PDQDJHPHQW��

WKDW�3KDUPDFLD��3IL]HU¶V�SUHGHFHVVRU�LQ�LQWHUHVW��XVHG�IRU�GRFXPHQW�PDQDJHPHQW��

$FFRUGLQJ�WR�LWV�ZHEVLWH��7$%��

KDV�PRUH�WKDQ�D����\HDU�KLVWRU\�RI�LQQRYDWLRQ�DQG�LV�WKH�JOREDO�
OHDGHU�LQ�UHFRUGV�DQG�LQIRUPDWLRQ�PDQDJHPHQW�V\VWHPV�IRU�
YLWDO�GRFXPHQWV�ZKHUH�LPPHGLDWH�DFFHVV�WR�LQIRUPDWLRQ�LV�
FULWLFDO�����

$OVR�RQ�LWV�ZHEVLWH�LV�D�³FDVH�VWXG\´�LQ�ZKLFK�7$%�VKRZV�KRZ�3KDUPDFLD�LPSOHPHQWHG�

7$%¶V�)LOH7UDFNHU�VRIWZDUH�����

7KH�FDVH�VWXG\�TXRWHV�/\QQH�3DOPHU��3KDUPDFLD¶V�)DFLOLWLHV�DQG�3XUFKDVLQJ�0DQDJHU��

GHVFULELQJ�WKH�SURFHVV�RI�LPSOHPHQWLQJ�7$%¶V�VRIWZDUH�DQG�WKH�UHVXOWV��

:H�LPSOHPHQWHG�D�QHWZRUN�YHUVLRQ�RI�7$%¶V�)LOH7UDFNHU�
VRIWZDUH�ZLWK�7DETXLN�ODEHOLQJ���:H�XVHG�WKH�VRIWZDUH�WR�SXEOLVK�
D�FRPSDQ\�UHFRUGV�FODVVLILFDWLRQ�SODQ�LQWHJUDWHG�ZLWK�UHWHQWLRQ�

�������������������������������������������������
����,G��DW�����������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����$SU�����([������HPSKDVLV�DGGHG���
����KWWS���ZZZ�WDE�FRP�DERXW�DVS[��([������HPSKDVLV�DGGHG���
����KWWS���ZZZ�WDE�FRP�HFPV�DVS[�UHVRXUFHV�3KDUPDFLD�SGI��([������
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VWDQGDUGV���:H�GHVLJQHG�D�VHOHFWLRQ�RI�VL[�VWDQGDUG�FRORXU�FRGHG�
ILOH�DQG�ELQGHU�ODEHOV��ZKLFK�DUH�PHDQLQJIXO�WR�DOO�RI�RXU�UHFRUGV�
VHULHV���:H�FRQYHUWHG�ILOHV��LPSOHPHQWHG�ILOH�WUDFNLQJ��DQG�
GHYHORSHG�DXGLW�UHSRUWV����

:H�GLG�YLUWXDOO\�WKH�VDPH�WKLQJ�DW�WKH�GRFXPHQW�OHYHO��L�H���
FODVVLILFDWLRQ�SODQ��VWDQGDUGV��UHWHQWLRQ��EDUFRGH�ODEHOV��
GRFXPHQW�WUDFNLQJ��DXGLWLQJ�DQG�UHSRUWV���:H�DOVR�ZHQW�WKURXJK�
WKH�VDPH�SURFHVV�IRU�LQDFWLYH�UHFRUGV��EXW�WKLV�WLPH�ZH�
LPSOHPHQWHG�ULJKW�GRZQ�WR�WKH�VWRUDJH�ER[�OHYHO�IRU�DOO�
GHSDUWPHQWV����

)RU�WKH�SLORW�SURMHFW��ZH�GHSOR\HG�7$%¶V�)LOH7UDFNHU�VRIWZDUH�LQ�
RXU�0HGLFDO�GHSDUWPHQW�WR�WUDFN�WKH�OLIHF\FOH�RI�ILOHV�DQG�FULWLFDO�
GRFXPHQWV��:H�FDQ�TXLFNO\�ILQG�DQ\�GRFXPHQW��ZKLFK�PDNHV�LW�
HDV\�WR�FRPSO\�ZLWK�ERWK�RXU�FRPSDQ\�DQG�H[WHUQDO�UHJXODWRU\�
UHTXLUHPHQWV��:H�PDGH�H[FHOOHQW�XVH�RI�)LOH7UDFNHU
V�QHVWLQJ�
FDSDELOLWLHV��:H�FDQ�LGHQWLI\�GRFXPHQWV�ZLWKLQ�ILOHV��DQG�ILOHV�
ZLWKLQ�ER[HV��WR�WUDFN�LWHPV�E\�ERWK�WKHLU�DVVLJQHG�DQG�WKHLU�
FXUUHQW�ORFDWLRQV����

)LOH7UDFNHU�KDV�PDGH�WKH�VHW�XS�DQG�UHWULHYDO�RI�UHFRUGV�
VLJQLILFDQWO\�HDVLHU��7KH�TXHU\�DQG�UHSRUWV�IXQFWLRQ�PHDQV�WKDW�ZH�
FDQ�DXGLW�GRFXPHQWV�DQG�ILOHV�YHUVXV�UHJXODWRU\�DQG�FRUSRUDWH�
VWDQGDUGV��DQG�HQVXUH�WKDW�DOO�WKH�UHTXLUHPHQWV�DUH�FRQWLQXDOO\�
EHLQJ�PHW��1RZ��VHHLQJ�WKH�HQG�UHVXOW��,�ORRN�IRUZDUG�WR�IXOO\�
LPSOHPHQWLQJ�)LOH7UDFNHU�LQ�RWKHU�GHSDUWPHQWV��DV�ZHOO�DV�
OLQNLQJ�)LOH7UDFNHU�WR�RXU�HOHFWURQLF�UHFRUGV�����

7KH�FDVH�VWXG\�DOVR�LGHQWLILHV�WKUHH�QHHGV�WKDW�3KDUPDFLD�KDG�WKDW�7$%�ZDV�DEOH�WR�

IXOILOO��

x� 6HDPOHVV�V\VWHP�IRU�ILOLQJ�ODUJH�YROXPHV�RI�GRFXPHQWV�IRU�HDFK�SURMHFW�DW�HDFK�
VWDJH�RI�UHVHDUFK�DQG�GHYHORSPHQW��

x� 7KH�DELOLW\�WR�TXLFNO\�UHWULHYH�GRFXPHQWV�WR�FRPSO\�ZLWK�ERWK�FRPSDQ\�DQG�
H[WHUQDO�UHJXODWRU\�UHTXLUHPHQWV��

x� )LQGLQJ�D�NQRZOHGJHDEOH�GRFXPHQW�FRPSDQ\�ZKR�FRXOG�GHOLYHU�D�V\VWHP�IRU�WKHLU�
VSHFLILF�QHHGV������

)XUWKHU��WKH�FDVH�VWXG\�GHVFULEHV�3KDUPDFLD�DV�EHLQJ��

�������������������������������������������������
����,G���HPSKDVLV�DGGHG���
����,G���HPSKDVLV�DGGHG���

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 73 of 150



�

���
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

FRPPLWWHG�WR�H[FHOOHQFH�LQ�UHFRUGV�PDQDJHPHQW���0DLQWDLQLQJ�
D�KLJK�OHYHO�RI�GRFXPHQWDWLRQ�LV�LPSHUDWLYH�LQ�WKH�
SKDUPDFHXWLFDO�LQGXVWU\���$W�HDFK�VWDJH�RI�UHVHDUFK�DQG�
GHYHORSPHQW��YROXPHV�RI�GRFXPHQWDWLRQ��UHVHDUFK�GDWD��VWXG\�
SURWRFROV��GHYHORSPHQW�KLVWRU\��DQG�PDQ\�RWKHU�UHFRUGV�PXVW�EH�
FUHDWHG�DQG�SUHVHUYHG���7KH�SURGXFW�DSSURYDO�SURFHVV�LV�
ULJRURXV�����

6RPH�RI�WKH�UHFRUGV�FUHDWHG�DQG�SUHVHUYHG�GXULQJ�WKH�³UHVHDUFK�DQG�GHYHORSPHQW´�VWDJH�

DUH�VFLHQWLILF�QRWHERRNV���%<8�GRHV�QRW�NQRZ�ZKHWKHU�3IL]HU�XVHV�D�7$%�GDWDEDVH�RU�QRW²

3IL]HU�KDV�SURGXFHG�QR�UHFRUGV�UHJDUGLQJ�LWV�GRFXPHQW�GDWDEDVH���+RZHYHU��%<8�ZRXOG�H[SHFW�

WKDW�3IL]HU��OLNH�LWV�SUHGHFHVVRU�3KDUPDFLD��UHWDLQV�PLOOLRQV�RI�GRFXPHQWV�LQ�LWV�ZRUN�DV�D�

SKDUPDFHXWLFDO�FRUSRUDWLRQ�DQG�ZRXOG�VLPLODUO\�EH�DEOH�WR�³LGHQWLI\�GRFXPHQWV�ZLWKLQ�ILOHV��DQG�

ILOHV�ZLWKLQ�ER[HV��WR�WUDFN�LWHPV�E\�ERWK�WKHLU�DVVLJQHG�DQG�WKHLU�FXUUHQW�ORFDWLRQV�´���

+RZHYHU��DV�GHVFULEHG�EHORZ��3IL]HU�KDV�QRW�SURGXFHG�RU�RWKHUZLVH�H[SODLQHG�LWV�ORVV�RI�

DW�OHDVW�ILYH�FULWLFDO�VFLHQWLILF�QRWHERRNV²RU�ZKROH�VHWV�RI�QRWHERRNV²WKDW�%<8�KDV�VSHFLILFDOO\�

LGHQWLILHG���1HLWKHU�KDV�LW�SURGXFHG�DQ�LQGH[�RI�WKH�QRWHERRNV�WKDW�LW�DVVLJQHG�WR�VSHFLILF�

LQYHVWLJDWRUV�GXULQJ�WKLV�SHULRG�VR�WKDW�%<8�FDQ�YHULI\�WKH�DFFXUDF\�RI�3IL]HU¶V�FODLPV��

3IL]HU¶V�FODLPV�WKDW�LW�FDQQRW�LGHQWLI\�WKH�VFLHQWLILF�QRWHERRNV�LW�DVVLJQHG��WKH�UHVHDUFKHUV�

WR�ZKRP�LW�DVVLJQHG�WKHP��DQG�WKH�QRWHERRNV¶�SUHVHQW�ORFDWLRQ²HVSHFLDOO\�LQ�OLJKW�RI�IHGHUDO�

UHJXODWLRQV�DQG�3IL]HU¶V�RZQ�LQWHUQDO�SROLFLHV²LV�QRW�FUHGLEOH��

�E�� 3IL]HU�KDV�VWLOO�QRW�SURGXFHG�0RQVDQWR¶V�LQWHUQDO�LQGH[�RI�
QRWHERRNV�DQG�WKH�UHOHYDQW�SDUWV�RI�6HDUOH¶V�LQGH[��

���&�)�5�����������H��UHTXLUHV�FRYHUHG�ODERUDWRULHV�WR�LQGH[�DOO�WKH�PDWHULDO�WKH\�NHHS�LQ�

DUFKLYHV��%RWK�0RQVDQWR�DQG�6HDUOH�NHSW�DQ�LQGH[�RI�DOO�WKH�VFLHQWLILF�QRWHERRNV�WKH\�LVVXHG��

3IL]HU�DGPLWWHG�WKDW�0RQVDQWR�NHSW�VXFK�DQ�LQGH[�ZKHQ�LWV�DWWRUQH\V�FODLPHG�³ZH�KDYH�QRW�\HW�

�������������������������������������������������
����,G���HPSKDVLV�DGGHG���
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ORFDWHG�D�ORJ�RI�0RQVDQWR�QRWHERRNV�´�����7KRXJK�3IL]HU�GLG�SURGXFH�DQ�LQFRPSOHWH�YHUVLRQ�RI�

D�GRFXPHQW�LW�SXUSRUWV�WR�EH�6HDUOH¶V�VFLHQWLILF�QRWHERRN�LQGH[��WKH�6HDUOH�LQGH[�WKDW�3IL]HU�

SURGXFHG�GRHV�QRW�LQFOXGH�DQ\�QRWHERRNV�6HDUOH�LVVXHG�IRU�WKH�&2;���SURMHFW�GXULQJ�WKH�UHOHYDQW�

WLPH�SHULRG������7KHVH�PLVVLQJ�LQGLFHV�NHHS�WUDFN�RI�EDVLF�LQIRUPDWLRQ�UHOHYDQW�WR�WKLV�OLWLJDWLRQ�

VXFK�DV�WR�ZKRP�DQG�RQ�ZKDW�GDWH�0RQVDQWR�LVVXHG�LWV�VFLHQWLILF�QRWHERRNV���:LWKRXW�WKHVH�

LQGLFHV��%<8�FDQQRW�LGHQWLI\��E\�QXPEHU�RU�E\�LQYHVWLJDWRU��DOO�WKH�PLVVLQJ�QRWHERRNV���3IL]HU�

KDV�QRW�RIIHUHG�DQ\�H[SODQDWLRQ�IRU�ZK\�WKHVH�LQGLFHV�DUH�FRQVSLFXRXVO\�LQFRPSOHWH��RU�ZKHWKHU�

3IL]HU�XVHG�LWV�GDWDEDVH�WR�FUHDWH�UHSODFHPHQW�LQGLFHV����

*LYHQ�WKH�LPSRUWDQFH�RI�PDLQWDLQLQJ�DQ�LQGH[�RI�VFLHQWLILF�QRWHERRNV��%<8�GRHV�QRW�

XQGHUVWDQG�KRZ�WKHVH�LQGLFHV�FRXOG�DSSDUHQWO\�GLVDSSHDU�DW�D�WLPH�ZKHQ�WKH\�DUH�UHOHYDQW�WR�WKH�

FXUUHQW�OLWLJDWLRQ��,W�LV�SDUWLFXODUO\�WURXEOLQJ�WKDW�3IL]HU�ZLOO�QRW�SURGXFH�WKLV�LQIRUPDWLRQ�JLYHQ�

WKH�³ ´�DQ�³ �

´�����$FFRUGLQJ�WR�3IL]HU¶V�FRXQVHO�LQ�WKH�0HUFN�)URVVW�&DQDGD�

OLWLJDWLRQ²D�PDWWHU�0HUFN�EURXJKW�DJDLQVW��DPRQJ�RWKHUV��6HDUOH�DQG�3IL]HU�LQ��������

�

�

��� 3IL]HU�IDLOHG�WR�SURGXFH�DW�OHDVW�ILYH�VSHFLILF�VFLHQWLILF�QRWHERRNV��

'HVSLWH�3IL]HU¶V�RZQ�DGPLVVLRQV�FRQFHUQLQJ�WKH�LPSRUWDQFH�RI�LWV�VFLHQWLILF�QRWHERRNV��LW�

KDV�IDLOHG�WR�SURGXFH�DW�OHDVW�ILYH�QRWHERRNV�GLUHFWO\�UHOHYDQW�WR�WKLV�OLWLJDWLRQ�WKDW�WKLV�&RXUW�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ����6HS�����([������HPSKDVLV�DGGHG���
����3IL]HU�/LVW�RI�6SHFLILF�1RWHERRNV�6HDUFKHG�)RU�2U�3URGXFHG�,Q�5HVSRQVH�WR�0DUFK����������&RXUW�2UGHU��%<8�
3)(������������([������
����7UDQVFULSW�RI�0RWLRQV�+HDULQJ��0HUFN�)URVVW�&DQDGD�	�&R��Y��*�'��6HDUOH�	�&RPSDQ\��HW�DO������)HE������������
�%<8�3)(��������DW�����������([������
����,G��DW�����������HPSKDVLV�DGGHG���

5('$&7(' 5('$&7('

5('$&7('
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RUGHUHG�LW�WR�SURGXFH��1HLWKHU�KDV�3IL]HU�SURYLGHG�HLWKHU�WKH�&RXUW�RU�%<8�ZLWK�DQ�H[SODQDWLRQ�

IRU�LWV�IDLOXUH�WR�ORFDWH�DQG�SURGXFH�WKHVH�QRWHERRNV��

�D�� 3IL]HU�VWLOO�KDV�QRW�SURGXFHG�VHWV�RI�UHOHYDQW�VFLHQWLILF�
QRWHERRNV�DVVLJQHG�WR�5HLW]��:DUUHQ��RU�0F:LOOLDPV��

7KH�&RXUW�RUGHUHG�WKDW�3IL]HU�³SURGXFH�«�DOO�UHOHYDQW�VFLHQWLILF�QRWHERRNV�DQG�UHODWHG�

GRFXPHQWDWLRQ�IURP�WKH�IROORZLQJ�3IL]HU�UHVHDUFKHUV�«�%HYHUO\�5HLW]�«�7RP�:DUUHQ�«�'LDQD�

0F:LOOLDPV�´������3IL]HU�VWLOO�KDV�QRW�SURGXFHG�WKHVH�VHWV�RI�QRWHERRNV��

'XULQJ�WKLV�OLWLJDWLRQ��WKH�1HZ�0RQVDQWR��QRW�3IL]HU��SURGXFHG�WR�%<8�D�NH\�QRWHERRN�

DVVLJQHG�WR�5HLW]��'HVSLWH�LWV�FOHDU�SROLF\�PDQGDWLQJ�WKDW�3IL]HU�SUHVHUYH�QRWHERRNV��3IL]HU�VWLOO�

KDV�QRW�RIIHUHG�DQ\�H[SODQDWLRQ�IRU�ZK\�LW�LV�XQDEOH�WR�SURGXFH�WKLV�5HLW]�QRWHERRN�RU�D�

PLFURILOP�FRS\��7KH�5HLW]�QRWHERRN�OHG�%<8�WR�RWKHU�UHOHYDQW�QRWHERRNV�WKDW�3IL]HU�KDV�QRW�

SURGXFHG�EHFDXVH�WKH�QRWHERRN�LQGLFDWHV�WKDW�UHVHDUFKHUV�:DUUHQ�DQG�0F:LOOLDPV�SHUIRUPHG�

UHVHDUFK��LQFOXGLQJ�WKH�LQVHUWLRQ�RI�PRXVH�DQG�KXPDQ�&2;�FORQHV�LQWR�%+.�FHOOV��SULRU�WR�WKH�

)DOO�RI��������

6SHFLILFDOO\��RQ����0DUFK�������XQGHU�WKH�KHDGLQJ�³ �

´�5HLW]�GHVFULEHG�FORQLQJ�RI�KXPDQ�&2;���LQWR�%+.�FHOOV�GRQH�E\�:DUUHQ��

³ ´������

5HLW]¶V�QRWHERRN�HQWU\�LQGLFDWHV�WKDW�:DUUHQ�����SHUIRUPHG�&2;���ZRUN�GXULQJ�WKH�

UHOHYDQW�WLPH�SHULRG�DQG�����KDG�WKH�VNLOO�VHW�QHFHVVDU\�WR�LQVHUW�PRXVH�&2;���LQWR�%+.�FHOOV��

(YHQ�WKRXJK�:DUUHQ�ZRUNHG�IRU�3IL]HU�DW�OHDVW�WKURXJK�����²DQG�PD\�VWLOO�ZRUN�IRU�3IL]HU²

3IL]HU�KDV�\HW�WR�SURYLGH�%<8�ZLWK�D�VLQJOH�:DUUHQ�QRWHERRN���

�������������������������������������������������
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW����
����%HYHUO\�5HLW]�1RWHERRN�1R����������DW������021��������([������HPSKDVLV�DGGHG���

5('$&7('
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$V�DQRWKHU�H[DPSOH��6HLEHUW¶V�QRWHERRN�������������LQFOXGHV�DQ�XQQXPEHUHG�SDJH�

EHWZHHQ�SDJHV�����������DQG�������������2Q�WKDW�SDJH��WKH�IROORZLQJ�QRWDWLRQ�LQ�KDQGZULWLQJ�

RWKHU�WKDQ�6HLEHUW¶V�VWDWHV��� �

�����

)ROORZLQJ�WKLV�QRWDWLRQ�LV�D�UHSURGXFWLRQ�RI�UHVXOWV�IURP�WKH�³1RUWKHUQ�$QDO\VLV�´�DOVR�NQRZQ�DV�

D�³1RUWKHUQ�%ORW�´�

$�1RUWKHUQ�%ORW�LV�XVHG�E\�UHVHDUFKHUV�WR�WHVW�GLIIHUHQW�NLQGV�RI�FHOOV�IRU�VSHFLILF�JHQHWLF�

PDWHULDO��)RU�H[DPSOH��DIWHU�%<8�GLVFRYHUHG�&2;���DQG�LGHQWLILHG�LW�DV�D�WDUJHW�IRU�0RQVDQWR��

0RQVDQWR�UHVHDUFKHUV�FRQGXFWHG�1RUWKHUQ�%ORWV�RQ�VHYHUDO�NLQGV�RI�FHOOV�WR�LGHQWLI\�ZKDW�FHOOV�

SURGXFHG�&2;���XQGHU�ZKDW�NLQGV�RI�FRQGLWLRQV��6SHFLILFDOO\��³6\QRYLDO�)LEUREODVWV´�DUH�D�W\SH�

RI�FHOO�WKDW�%<8¶V�WUDGH�VHFUHWV�DOORZHG�0RQVDQWR�WR�XQGHUVWDQG�ZDV�ULFK�LQ�&2;���DIWHU�LW�LV�

WUHDWHG�ZLWK�WKH�FKHPLFDO�,/����

$FFRUGLQJ�WR�WKH�XQQXPEHUHG�SDJH�LQ�6HLEHUW¶V�QRWHERRN��LW�DSSHDUV�WKDW�D�1RUWKHUQ�%ORW�

ZDV�FRQGXFWHG�RQ�V\QRYLDO�ILEUREODVWV�WUHDWHG�ZLWK�,/����,W�DOVR�DSSHDUV�WKDW�0RQVDQWR�QRWHERRN�

SDJH�����������UHFRUGV�VRPH�SDUW�RI�WKDW�UHVHDUFK��%<8�VSHFLILFDOO\�DVNHG�3IL]HU�WR�SURGXFH�WKH�

QRWHERRN�FRQWDLQLQJ�SDJH�����������RQ����2FWREHU�����������3IL]HU�QHYHU�UHVSRQGHG�WR�%<8¶V�

UHTXHVW�DQG�VWLOO�KDV�QRW�SURGXFHG�WKDW�QRWHERRN��QRU�KDV�3IL]HU�RIIHUHG�DQ�H[SODQDWLRQ�IRU�ZK\�LW�

KDV�QRW�SURGXFHG�WKH�QRWHERRN���

2Q�WKH�QH[W�QXPEHUHG�SDJH�RI�6HLEHUW¶V�QRWHERRN�������������GDWHG����-DQXDU\�������

6HLEHUW�ZURWH�³ ´�LQ�D�OLVW�WLWOHG�³ �´�����³ ´�OLNHO\�

�������������������������������������������������
����.DUHQ�6LHEHUW�1RWHERRN�1R����������DW��������������������3)&������������������������([������HPSKDVLV�
DGGHG���
����/WU��IURP�'��%DUW�'HZH\�WR�/��6FKQHLGHU�����2FW�����([������
����.DUHQ�6LHEHUW�1RWHERRN�1R����������DW��������������������3)&������������������������([������
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

UHIHUV�WR�³V\QRYLDO�ILEUREODVWV´�DQG�³ ´�OLNHO\�UHIHUV�WR�7RP�:DUUHQ��2Q�SDJH�����������

LQ�WKLV�QRWHERRN��6HLEHUW�UHFRUGV�WKDW�VKH�³

´�DQG�WKDW�³ �´�)XUWKHU��RQ�SDJH������������6HLEHUW�

UHFRUGV�WKDW�VKH�³ �´�����

6HLEHUW¶V�QRWHERRN�HQWULHV�FRQILUP�:DUUHQ¶V�ZRUN�RQ�0RQVDQWR¶V�&2;���SURMHFW�DQG�WKH�

OLNHOLKRRG�WKDW�:DUUHQ�ZRXOG�KDYH�NHSW�VFLHQWLILF�QRWHERRNV���

*LYHQ�6HLEHUW¶V�QRWDWLRQ�WKDW�:DUUHQ�ZDV�FRQQHFWHG�WR�V\QRYLDO�ILEUREODVW�FHOO�UHVHDUFK�

DQG�WKH�XQQXPEHUHG�SDJH��ZULWWHQ�LQ�GLIIHUHQW�KDQGZULWLQJ��ZLWK�UHVXOWV�IURP�UHVHDUFK�XVLQJ�

V\QRYLDO�ILEUREODVW�FHOOV��LW�DSSHDUV�OLNHO\�WKDW�:DUUHQ�ZURWH�WKH�XQQXPEHUHG�SDJH�WKDW�6HLEHUW�

SODFHG�LQ�KHU�QRWHERRN�DQG�UHIHUUHG�WR�D�VSHFLILF�SDJH�LQ�:DUUHQ¶V�QRWHERRN�FRQWDLQLQJ�UHVHDUFK�

UHODWHG�WR�WKH�V\QRYLDO�ILEUREODVW�FHOOV���'HVSLWH�WKLV�&RXUW¶V�2UGHU��3IL]HU�KDV�QRW�SURGXFHG�WKDW�

QRWHERRN��

:LWKRXW�:DUUHQ¶V�KLJKO\�UHOHYDQW�QRWHERRN�RU�QRWHERRNV��%<8�LV�XQIDLUO\�SUHMXGLFHG�

EHFDXVH�LW�ZLOO�QRW�EH�DEOH�WR�HIIHFWLYHO\�TXHVWLRQ�:DUUHQ�DERXW�KLV�SDUWLFLSDWLRQ�LQ�WKH�HYHQWV�

VXUURXQGLQJ�3IL]HU¶V�PLVDSSURSULDWLRQ�RI�%<8¶V�WUDGH�VHFUHWV��

)XUWKHU��%<8�LV�SUHMXGLFHG�EHFDXVH�3IL]HU�ZLOO�FRQWLQXH�WR�ZLWKKROG�HYLGHQFH�RI�%<8¶V�

GLUHFW�FRQWULEXWLRQ�WR�DQG�SDUWLFLSDWLRQ�LQ�0RQVDQWR¶V�&2;���SURMHFW�DV�SDUW�RI�'U��6LPPRQV¶V�

SDUWQHUVKLS�ZLWK�0RQVDQWR²WKH�SURMHFW�WKDW�OHG�WR�&HOHEUH[��

6LPLODUO\��0F:LOOLDPV¶V�QDPH�DSSHDUV�VHYHUDO�WLPHV�LQ�UHOHYDQW�QRWHERRNV�DQG�LW�DSSHDUV�

WKDW�KHU�ZRUN�ZDV�LQWHJUDO�WR�0RQVDQWR¶V�LQ�YLWUR�DVVD\V�IRU�WKH�&2;���SURMHFW��6SHFLILFDOO\��

�������������������������������������������������
����,G���HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

5HLW]�VWDWHV�LQ�KHU�QRWHERRN�HQWU\�RQ���1RYHPEHU�������WKDW�³ �

´������

7KLV�UHVHDUFK�LV�LPSRUWDQW�EHFDXVH�0RQVDQWR�OLNHO\�XVHG�%<8¶V�WUDGH�VHFUHWV��LQFOXGLQJ�

LWV�PRXVH�&2;�FORQHV���,Q�IDFW��3IL]HU¶V�RQO\�VRXUFH�RI�P&2;���ZDV�IURP�'U��6LPPRQV��

%XW�WKH�HDUOLHVW�QRWHERRN�3IL]HU�KDV�SURGXFHG�IRU�0F:LOOLDPV�ZDV�FUHDWHG�RQ����

)HEUXDU\�����²D�\HDU�DIWHU�WKH�5HLW]�HQWU\������:LWKRXW�WKH�0F:LOOLDPV¶�QRWHERRNV�UHIOHFWLQJ�

KHU�ZRUN�ZLWK�%+.�FHOOV��%<8�ZLOO�QRW�KDYH�WKH�HYLGHQFH�IURP�WKHVH�QRWHERRNV�QHFHVVDU\�WR�

DVN�0F:LOOLDPV�TXHVWLRQV�DERXW�KHU�VSHFLILF�ZRUN�ZLWK�%<8¶V�WUDGH�VHFUHWV�DQG�ZLOO�EH�XQIDLUO\�

SUHMXGLFHG�LQ�LWV�SURVHFXWLRQ�RI�WKLV�OLWLJDWLRQ���

0F:LOOLDPV�DQG�:DUUHQ¶V�ZRUN��DQG��WKHUHIRUH��QRWHERRNV�UHIOHFWLQJ�WKDW�ZRUN��ZLWK�

%+.�FHOOV�LQ�&2;���DQG�&2;���DQG�LQVHUWLQJ�KXPDQ�&2;���LQWR�%+.�FHOOV�LV�HVSHFLDOO\�

LPSRUWDQW�WR�WKLV�OLWLJDWLRQ�EHFDXVH�RI�WKH�5DQJZDOD�FKDUW�GHVFULEHG�EHORZ�DQG�GLVFXVVHG�DW�

OHQJWK�DW�WKH����-XO\������KHDULQJ���%HFDXVH�RQH�WKLUG�RI�WKH�PLVVLQJ�GDWD�VXSSRUWLQJ�WKH�

5DQJZDOD�FKDUW�ZDV�GRQH�ZLWK�%+.�FHOOV��WKH�PLVVLQJ�:DUUHQ�DQG�0F:LOOLDPV�QRWHERRNV�DUH�

GLUHFWO\�UHOHYDQW�WR�WKH�GDWD�FRQWDLQHG�LQ�WKH�5DQJZDOD�WDEOH²DQG�WKHUHIRUH�0RQVDQWR¶V�ZRUN�

ZLWK�%<8¶V�WUDGH�VHFUHWV��%\�QRW�SURGXFLQJ�WKHVH�QRWHERRNV��3IL]HU�DFNQRZOHGJHV�WKDW�LW�KDV�

HLWKHU�ORVW�RU�GHVWUR\HG�VHWV�RI�UHOHYDQW�QRWHERRNV���3IL]HU¶V�DFWLRQV�PHULW�D�VSROLDWLRQ�LQVWUXFWLRQ��

,Q�LWV�KHDULQJ�PHPRUDQGXP�DQG�DOVR�DW�WKH�ODVW�KHDULQJ��%<8�LGHQWLILHG�D�WDEOH�FUHDWHG�E\�

0RQVDQWR�UHVHDUFKHU�6KDXNDW�5DQJZDOD�WKDW�FRQWDLQV�KLJKO\�UHOHYDQW�PRXVH�&2;�GDWD�IRU�ZKLFK�

3IL]HU�KDV�SURGXFHG�QR�VXSSRUWLQJ�GDWD���5DQJZDOD¶V�PRXVH�&2;���GDWD�PXVW�KDYH�EHHQ�

�������������������������������������������������
����%HYHUO\�5HLW]�1RWHERRN�1R����������DW������021��������([������HPSKDVLV�DGGHG���
����%HYHUO\�5HLW]�1RWHERRN�1R��*'6�������3)&�������������([������
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

SURGXFHG�XVLQJ�'U��6LPPRQV¶V�P&2;���FORQH�EHFDXVH��DV�3IL]HU�DGPLWV��LW�QHYHU�KDG�DQRWKHU�

VRXUFH�IRU�PRXVH�&2;���������

5DQJZDOD¶V�PRXVH�&2;���GDWD�DOVR�OLNHO\�UHVXOWHG�IURP�WKH�XVH�RI�'U��6LPPRQV¶V�

P&2;���FORQH�EHFDXVH�3IL]HU¶V�GDWD�GRHV�QRW�PDWFK�WKH�GDWD�LW�JHQHUDWHG�XVLQJ�'U��+HUVFKPDQ¶V�

FORQH�DQG��LQ�RQH�FDVH��EHFDXVH�WKH�+HUVFKPDQ�GDWD�ZDV�QRW�DYDLODEOH�XQWLO����GD\V�DIWHU�

5DQJZDOD�LQVHUWHG�WKH�WDEOH�LQWR�KLV�QRWHERRN���5DQJZDOD¶V�WDEOH�LV�IXUWKHU�HYLGHQFH�WKDW��DIWHU�

WHUPLQDWLQJ�%<8�DQG�SULRU�WR�WKH�UHFHLSW�RI�'U��+HUVFKPDQ¶V�FORQHV��0RQVDQWR�XVHG�'U��

6LPPRQV¶V�PRXVH�&2;�FORQHV�WR�HVWDEOLVK�H[SUHVVLRQ�V\VWHPV�DQG�KDV�KLGGHQ�WKH�HYLGHQFH�RI�

WKDW�ZRUN�WR�DYRLG�OLDELOLW\�WR�%<8������

,W�LV�LPSRUWDQW�WR�QRWH�WKDW�WKH�5DQJZDOD�FKDUW�DQG�WKH�ZRUN�LW�UHIOHFWV�LV�QRW�MXVW�

VRPHWKLQJ�WKDW�DSSHDUV�LQ�RQH�SODFH�LQ�5DQJZDOD¶V�QRWHERRN�DQG�ZDV�ODWHU�IRUJRWWHQ��7KH�

5DQJZDOD�FKDUW�DSSHDUV�WR�KDYH�EHHQ�DQ�LPSRUWDQW�FROOHFWLRQ�RI�GDWD�WKDW�ZDV�XVHG�WR�MXVWLI\�

0RQVDQWR¶V�SXUVXLW�RI�WKH�&2;���SURJUDP�WKDW�%<8�SURYLGHG�WR�0RQVDQWR�LQ�$SULO�������

)RU�H[DPSOH��LQ�D�GRFXPHQW�HQWLWOHG�³ ´�

GDWHG���6HSWHPEHU������E\�D�ID[�OLQH��'U��,VDNVRQ��WKH�3URMHFW�/HDGHU��UHSRUWV�WKDW�

�

�
��

'U��,VDNVRQ¶V�GHVFULSWLRQ�RI�ZKDW�KDG�KDSSHQHG�E\���6HSWHPEHU������DQG�ZKDW�ZDV�

XQGHUZD\�LV�H[DFWO\�ZKDW�WKH�5DQJZDOD�FKDUW�UHIOHFWV��

�������������������������������������������������
����/WU��WR�'��7KRPDV�IURP�'��+RVFKHLW�����0D\�����%<8����������([������
����%<8�3)(������������([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

$FFRUGLQJ�WR�3IL]HU¶V�RZQ�GRFXPHQWV��WKH�5DQJZDOD�FKDUW�ZDV�SHUSHWXDWHG�DQG�

SURPXOJDWHG�WKURXJK�FRUSRUDWH�GRFXPHQWV�ZLWK�UHJDUG�WR�0RQVDQWR¶V�&2;���SURMHFW������,W�ZDV�

DQ�LPSRUWDQW�FKDUW�IRU�ZKLFK�3IL]HU�KDV�QRW�SURGXFHG�WKH�PLVVLQJ�VXSSRUWLQJ�GDWD�VKRZQ�LQ�WKH�

5DQJZDOD�FKDUW��,QVWHDG��DIWHU�XQVXFFHVVIXOO\�DWWHPSWLQJ�WR�H[SODLQ�WKH�DEVHQFH�RI�GDWD�

VXSSRUWLQJ�5DQJZDOD¶V�FKDUW�DW�WKH�KHDULQJ��3IL]HU¶V�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�PDGH�

DQRWKHU�DWWHPSW�E\�FODLPLQJ�WKDW�WKH�GDWD�LQ�5DQJZDOD¶V�FKDUW�ZDV�QRW�DV�VKRZQ�LQ�WKH�RIILFLDOO\�

FRXQWHU�VLJQHG�QRWHERRN�SDJH��EXW�WKDW�LW�ZDV�����DYHUDJHG������PXOWLSOLHG������LQFRUUHFWO\�

UHFRUGHG�ZLWK�UHJDUG�WR�GDWHV������LQFRUUHFWO\�UHFRUGHG�ZLWK�UHJDUG�WR�VSHFLHV������LQFRUUHFWO\�

UHFRUGHG�ZLWK�UHJDUG�WR�WKH�OHQJWK�RI�WKH�DVVD\��DQG�����VXPPHG�GDWD�IURP�RWKHU�LQYHVWLJDWRUV¶�

QRWHERRNV�WKDW�KDYH�EHHQ�SURGXFHG��

7KH�IROORZLQJ�JUDSKLF�LV�DGDSWHG�IURP�D�YLVXDO�%<8�SURYLGHG�WKH�&RXUW�DW�WKH����-XO\�

�����KHDULQJ�DQG�PDWFKHV�3IL]HU¶V�H[SODQDWLRQV�WR�WKH�GDWD�WKH\�SXUSRUWHGO\�H[SODLQ��
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�������������������������������������������������
����6HH��H�J���%<8�3)(���������([������%<8�3)(�������������([������%<8�3)(��������DW�������([������DQG�'HS��
RI�*ZHQ�.ULYL��8QLYHUVLW\�RI�5RFKHVWHU�Y��*�'��6HDUOH�	�&R���HW�DO������$SU��������������������%<8�3)(��������
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

�

)LUVW��3IL]HU�FODLPV�WKDW�VXSSRUW�IRU�5DQJZDOD¶V�LQVHFW�GDWD�FDQ�EH�IRXQG�E\�PXOWLSO\LQJ�

YDOXHV�LW�VHOHFWV�IURP�6HLEHUW¶V�PRXVH�&2;���DQG�PRXVH�&2;���LQVHFW�H[SUHVVLRQ�UHVXOWV�E\�

WKUHH��

�
�

�
�

�
�

%XW�LWV�UDWLRQDOH�IRU�GRLQJ�VR�LV�VFLHQWLILFDOO\�IODZHG���3IL]HU�FODLPV�WKDW�5DQJZDOD�

PXOWLSOLHG�6HLEHUW¶V�UHVXOWV�EHFDXVH�6HLEHUW�XVHG�D����PLQXWH�DVVD\�ZKHUHDV�5HLW]�XVHG�D����

PLQXWH�DVVD\���3IL]HU¶V�FODLP�DVVXPHV�WKDW�SURVWDJODQGLQ�V\QWKHVLV�LQFUHDVHV�OLQHDUO\�RYHU�WLPH��

DIWHU�H[SRVXUH�WR�DUDFKLGRQLF�DFLG��XS�WR����PLQXWHV���3IL]HU�KDV�SURYLGHG�QR�VXSSRUW�IRU�WKDW�

FODLP��ZKLFK��LQ�IDFW��LV�IDOVH�EHFDXVH�F\FORR[\JHQDVH�LV�³

�´����7KHUHIRUH��HLWKHU�D����RU����PLQXWH�DVVD\�ZRXOG�SURGXFH�QHDUO\�WKH�VDPH�

DPRXQW�RI�SURVWDJODQGLQV���7KXV��PXOWLSO\LQJ�6HLEHUW¶V�UHVXOWV�ZRXOG�QRW�³ ´�WKHP�WR�

5HLW]¶V�UHVXOWV�EXW�ZRXOG��LQVWHDG��EH�PDGH�XS�VFLHQWLILF�GDWD��

)XUWKHU��3IL]HU¶V�PXOWLSOLFDWLRQ�RI�WKH�GDWD�FDQQRW�EH�WUXH�EHFDXVH�WKH�GDWD�OLVWHG�LQ�WKH�

FROXPQV�LV�IRU�D����PLQXWH�DVVD\��QRW�D����PLQXWH�DVVD\��)RU�3IL]HU¶V�DUWLILFLDO�DGMXVWPHQW�RI�WKH�

DVVD\�UHVXOWV�WKURXJK�DULWKPHWLF�PDQLSXODWLRQ�WR�PDNH�DQ\�VHQVH��5DQJZDOD�ZRXOG�KDYH�KDG�WR�

GLYLGH�WKH�%+.�GDWD�E\�WKUHH�LQ�RUGHU�WR�ILW�WKH�WDEOH�KHDGLQJ�³ �´�

�

�������������������������������������������������
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW����
�HPSKDVLV�DGGHG���
����7�(��(OLQJ��HW��DO��3URVWDJODQGLQ�+�6\QWKDVH�;HQRELRWLF�2[LGDWLRQ��$QQXDO�5HYLHZV�RI�3KDUPDFRORJ\�DQG�
7R[LFRORJ\��������DW����([������
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1H[W��3IL]HU�FODLPV�WKDW��GHVSLWH�����WKH�WLWOH�RI�5DQJZDOD¶V�WDEOH��³

´�5DQJZDOD�

ZDV�DFWXDOO\�FRPSDULQJ�WKH�H[SUHVVLRQ�RI�UHFRPELQDQW�KXPDQ�&2;���DQG�PRXVH�&2;���LQ�&26�

FHOOV����

�

3IL]HU�GRHV�QRW�H[SODLQ�WKH�XWLOLW\�RI�VXFK�DQ�LQWHU�VSHFLHV�FRPSDULVRQ���1RU�GRHV�3IL]HU�

UHDOL]H�WKDW�WKH�SXUSRUWHG�VXEVWLWXWLRQ�RI�KXPDQ�&2;���LQ�WKH�GDWD�FROXPQ�IRU�P&2;���&26�

V\VWHPV�ZRXOG�DOVR�PHDQ�WKDW�KXPDQ�&2;���ZDV�XVHG�LQ�WKH�%+.�DQG�LQVHFW�H[SUHVVLRQ�

V\VWHPV�DOVR�OLVWHG�LQ�WKH�FROXPQ�KHDGHG�³ �´��,I�WKDW�LV�3IL]HU¶V�FODLP��LWV�H[SODQDWLRQV�

IRU�WKH�&2;���GDWD�LQ�%+.�DQG�LQVHFW�FHOOV�ZRXOG�EH�LQYDOLG�EHFDXVH�����WKH�GRFXPHQWV�LW�

UHIHUHQFHV�FOHDUO\�UHIHU�WR�PRXVH�&2;���DQG�����UHIHUHQFHV�WR�H[SUHVVLRQ�RI�KXPDQ�&2;���LQ�

%+.�DQG�LQVHFW�FHOOV�LQ�WKH�QRWHERRNV�3IL]HU�SURGXFHG�ZHUH�QRW�DYDLODEOH�XQWLO�PRQWKV�DIWHU�WKH�

FUHDWLRQ�RI�WKH�5DQJZDOD�FKDUW�������

1H[W��3IL]HU�DVNV�%<8�DQG�WKLV�&RXUW�WR�DFFHSW�WKDW�WKH�P&2;���GDWD�ZDV�URXQGHG�WR�WKH�

QHDUHVW�WHQWK�EXW�WKDW�WKH�SXUSRUWHG�K&2;���YDOXH�ZDV�DYHUDJHG�LQVWHDG�RI�URXQGHG�WR�WKH�

QHDUHVW�WHQWK��

�
�

�������������������������������������������������
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����6HH�3)&����������$SULO����������0RQVDQWR¶V�'DYLG�&UHHO\�FUHDWHV�D�SODVPLG��S021�������K&2;���LQ�
39/������DSSURSULDWH�IRU�LQVHUWLRQ�RI�K&2;���LQWR�LQVHFW�FHOOV�DQG�D�SODVPLG��S021�������K&2;���LQ�����%��
DSSURSULDWH�IRU�LQVHUWLQJ�K&2;���LQWR�%+.�FHOOV��([������
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3IL]HU¶V�H[SODQDWLRQ�GRHV�QRW�PDNH�VHQVH���,Q�WKH�QRWHERRN�3IL]HU�UHOLHV�RQ��%<8�IRXQG�

WKUHH�UHVXOWV�IRU�P&2;���H[SUHVVLRQ�LQ�&26�FHOOV²������WKH�UHVXOW�3IL]HU�VXJJHVWV�ZDV�URXQGHG�

WR�������7KH�RWKHU�WZR�UHVXOWV�DUH�����DQG�QR�GHWHFWDEOH�GDWD��RU����

6SHFLILFDOO\��SDJH�����������RI�'U��6HLEHUW¶V�QRWHERRN�LQGLFDWHV�D�FRQWURO�YDOXH�RI�����IRU�

H[SUHVVLRQ�RI�P&2;���LQ�&26�FHOOV������3DJH�����������RI�WKH�VDPH�QRWHERRN�LQGLFDWHV�WZR�

PRUH�FRQWURO�YDOXHV�IRU�H[SUHVVLRQ�RI�P&2;���LQ�&26�FHOOV�������DQG�QR�GHWHFWDEOH�GDWD�����

3IL]HU¶V�VXJJHVWLRQ�WKDW�WKUHH�GDWD�SRLQWV�RI����������DQG�����FRXOG�FXOPLQDWH�LQ�D�UHVXOW�

URXQGHG�WR�����LV�QRW�FUHGLEOH���7KH�DYHUDJH�RI����������DQG���LV�����²PRUH�WKDQ�WHQ�WLPHV�

3IL]HU¶V������%HVLGHV��QR�VFLHQWLVW�ZRXOG�DYHUDJH�WKUHH�VXFK�GLVSDUDWH�UHVXOWV���3IL]HU¶V�H[SODQDWLRQ�

DSSHDUV�WR�EH�PDQXIDFWXUHG��

:LWK�UHVSHFW�WR�&2;�H[SUHVVLRQ�LQ�%+.�FHOOV��3IL]HU�FODLPV�WKDW�5DQJZDOD�XVHG�GDWD�

UHFRUGHG�E\�%HY�5HLW]����GD\V�DIWHU�5DQJZDOD¶V�QRWHERRN�HQWU\���7R�VXSSRUW�WKDW�FODLP��3IL]HU�

VXJJHVWV�WKDW�5DQJZDOD�FUHDWHG�KLV�WDEOH�RQ�RU�DIWHU����2FWREHU�������DQG�WKHQ�WDSHG�LW�LQWR�D�

FRQYHQLHQWO\�VL]HG�JDS�RQ�D�SDJH�UHFRUGLQJ�KLV���2FWREHU�������QRWHERRN�HQWU\���%HFDXVH�WKH�

GDWD�LQ�5DQJZDOD¶V�QRWHERRN�LPPHGLDWHO\�IROORZLQJ�WKH�WDEOH�LV�DOVR�GDWHG���2FWREHU�������LW�LV�

HYLGHQW�WKDW�5DQJZDOD�ZDV�GRLQJ�H[SHULPHQWV�RQ�D�FRQWLQXDO�EDVLV�WKURXJKRXW�2FWREHU�DQG�

UHFRUGLQJ�LW�VHTXHQWLDOO\���7KXV��LQ�RUGHU�WR�SDVWH�WKH�FKDUW�RQ���2FWREHU������IRU�GDWD�FUHDWHG�E\�

5HLW]�RQ����2FWREHU�������DV�3IL]HU�VXJJHVWV��5DQJZDOD�ZRXOG�KDYH�QHHGHG�WR�NQRZ�WKH�H[DFW�

VL]H�RI�KLV�FKDUW�DW�OHDVW����GD\V�EHIRUH�KH�FUHDWHG�LW���0RUHRYHU��KH�ZRXOG�KDYH�QHHGHG�WR�YLRODWH�

�������������������������������������������������
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����3)&����������([������
����3)&����������([������
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ERWK�0RQVDQWR¶V�QRWHERRN�SROLF\�DQG�IHGHUDO�VFLHQWLILF�UHFRUGLQJ�JXLGHOLQHV��ZKLFK�HDFK�UHTXLUH�

WKDW�UHVHDUFK�EH�DSSURSULDWHO\�GDWHG������6SHFLILFDOO\��0RQVDQWR¶V�QRWHERRN�SROLF\�VWDWHV��

���
�

��� �
�

�
�
�

�
�

)LQDOO\��3IL]HU�DOVR�FODLPV�WKDW�5HLW]¶V�%+.�GDWD�ZDV�XVHG�LQ�5DQJZDOD¶V�FKDUW��³

´�����7KLV�

SHUIHFW�PDWFK�LV����ZLGHO\�UDQJLQJ�QXPEHUV�LQ�5HLW]¶V�QRWHERRNV�WKDW�DUH�DOO�OHVV�WKDQ����IRU�

PRXVH�&2;���DQG�HLJKW�QXPEHUV�IRU�PRXVH�&2;���WKDW�DUH�OHVV�WKDQ�ILYH���9LUWXDOO\�XQOLPLWHG�

GDWD�FRXOG�PDWFK�WKH�����DQG����GHVFULEHG�LQ�5DQJZDOD¶V�WDEOH��LQFOXGLQJ�GDWD�FUHDWHG�SULRU�WR���

2FWREHU�������XVLQJ�'U��6LPPRQV¶V�PRXVH�&2;�FORQHV���0RUHRYHU��5HLW]¶V�DVVD\�ZDV�IRU����

PLQXWHV��QRW�WKH����PLQXWHV�VKRZQ�LQ�WKH�FKDUW��

3IL]HU¶V�H[SODQDWLRQV�DUH�QRW�FUHGLEOH��JLYH�IXUWKHU�HYLGHQFH�WKDW�FULWLFDO�VFLHQWLILF�

QRWHERRNV�DUH�PLVVLQJ��DQG�WKDW�3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�ZLOO�JR�WR�JUHDW�OHQJWKV�WR�

ZLWKKROG�UHOHYDQW�GRFXPHQWV��

�������������������������������������������������
����0RQVDQWR¶V�*XLGHOLQHV�IRU�5HVHDUFK�5HFRUGV��3)&�������������([������
����,G��DW�3)&����������HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW�������

5('$&7('

5('$&7('

5('$&7('

Case 2:06-cv-00890-DAK-BCW     Document 178      Filed 01/14/2009     Page 86 of 150



�

���
&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

�E�� 3IL]HU�KDV�QRW�SURGXFHG�WKUHH�RWKHU�VSHFLILF�&RXUW�RUGHUHG�
VFLHQWLILF�QRWHERRNV��

$GGLWLRQDOO\��3IL]HU�KDV�QRW�SURGXFHG�WKUHH�RWKHU�VSHFLILF�QRWHERRNV��LGHQWLILHG�E\�

QXPEHU��WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH��7KRXJK�3IL]HU�FODLPV�LW�KDV�³>S@URGXFHG�OHJLEOH��

XQUHGDFWHG��H[FHSW�IRU�SULYLOHJH��FRSLHV�RI�HYHU\�QRWHERRN�LQ�LWV�SRVVHVVLRQ��FXVWRG\�RU�FRQWURO�

ZKLFK�LW�KDV�ORFDWHG�´����3IL]HU�KDV�QRW�SURGXFHG�QRWHERRNV�����������������������RU�

���������²DOO�UHOHYDQW�QRWHERRNV�WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH���

%\�ZD\�RI�EDFNJURXQG��%<8�IRXQG�VHYHUDO�QRWHERRNV��LGHQWLILHG�E\�QXPEHU��LQ�RWKHU�

UHOHYDQW�VFLHQWLILF�QRWHERRNV��6SHFLILFDOO\��6HLEHUW�ZURWH�WKH�QRWHERRN�QXPEHUV�����������DQG�

����������LQ�KHU�SHUVRQDO�QRWHERRN�IURP�$XJXVW�����������%HFDXVH�6HLEHUW�SOD\HG�D�PDMRU�SDUW�LQ�

WKH�&2;���SURMHFW��DQ\�QRWHERRN�VKH�LV�LQYROYHG�ZLWK�KDV�D�KLJK�OLNHOLKRRG�RI�EHLQJ�UHOHYDQW��

3IL]HU�LV�XQDEOH�WR�H[SODLQ�ZKHUH�WKHVH�QRWHERRNV�DUH��WR�ZKRP�WKH\�ZHUH�LVVXHG��RU�ZKDW�WKH\�

FRQWDLQ��

)XUWKHU��3IL]HU�SURGXFHG�RQO\�HLJKW�SDJHV�RI�QRWHERRN�����������GDWHG�0D\�������

0RQVDQWR�DVVLJQHG�WKLV�QRWHERRN�WR�3DWULFN�0��6XOOLYDQ��D�0RQVDQWR�VFLHQWLVW�ZKR�LV�OLVWHG�DV�DQ�

DXWKRU�RQ�WKH�SDSHU�³7\URVLQH�NLQDVH�LQKLELWRUV�SUHYHQW�F\WRNLQH�LQGXFHG�H[SUHVVLRQ�RI�L126�

DQG�&2;���E\�KXPDQ�LVOHWV�´������

,Q�D����-XO\������SDJH�IURP�KHU�1RWHERRN�1R�������������.DUHQ�6HLEHUW�LQGLFDWHV�WKDW�

³ �´������

%HFDXVH�0RQVDQWR�DVVLJQHG�WKLV�QRWHERRN�LQ�0D\�������ULJKW�DIWHU�0RQVDQWR�EHJDQ�ZRUNLQJ�

�������������������������������������������������
����'HIHQGDQW¶V�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW����
����.DUHQ�6HLEHUW�3HUVRQDO�1RWHERRN�1R������$XJ�����3)&����������([������
����%<8�3)(�$5&����������������([������
����.DUHQ�6HLEHUW�1RWHERRN�1R����������������-XO�����3)&����������([������HPSKDVLV�DGGHG���
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ZLWK�%<8¶V�WUDGH�VHFUHWV��DQG�6HLEHUW�GHVFULEHV�XWLOL]LQJ�6XOOLYDQ¶V�&26�FHOOV�LQ�������WKLV�

QRWHERRN�LV�OLNHO\�WR�FRQWDLQ�KLJKO\�UHOHYDQW�LQIRUPDWLRQ�FUXFLDO�WR�%<8¶V�FDVH���

%XW��DV�ZLWK�WKH�RWKHU�PLVVLQJ�QRWHERRNV��3IL]HU�RIIHUV�QR�H[SODQDWLRQ�IRU�ZK\�WKHVH�

QRWHERRNV�DUH�PLVVLQJ�RU�ZKHUH�WKH\�ODVW�ZHUH��

3IL]HU¶V�FODLPV�DUH�QRW�FUHGLEOH���,I�%<8�KDG�QRW�LQVLVWHG��3IL]HU�ZRXOG�QHYHU�KDYH�

SURGXFHG�VHYHUDO�UHOHYDQW�VFLHQWLILF�QRWHERRNV���(YHQ�DIWHU�WKH�&RXUW¶V�2UGHU��KRZHYHU��3IL]HU�

VWLOO�KDV�QRW�SURGXFHG�VSHFLILF�QRWHERRNV��LQFOXGLQJ�WKH�ZKROH�VHW�RI�7RP�:DUUHQ¶V�QRWHERRNV�

DQG�5HLW]¶V�QRWHERRNV�UHJDUGLQJ�KHU�FUHDWLRQ�RI�%+.�FHOOV�XVLQJ�'U��6LPPRQV¶V�PDWHULDOV��

9,,�� %<8�%(/,(9(6�3),=(5¶6�632/,$7('�'2&80(176�:,//�',63529(�
3),=(5¶6�&(175$/�'()(16(�7+$7�%<8¶6�&/21(6�','�127�:25.��

7KH�ELRORJLFDO�PDWHULDO�DQG�QRWHERRNV�3IL]HU�KDV�IDLOHG�WR�SURGXFH�DUH�PRVW�REYLRXVO\�

UHOHYDQW�WR�WKH�LVVXH�RI�ZKHWKHU�%<8¶V�&2;���FORQHV�DQG�RWKHU�WUDGH�VHFUHWV�ZRUNHG���

2Q����2FWREHU�������HDUO\�LQ�WKLV�GLVFRYHU\�GLVSXWH��3IL]HU�WULHG�WR�MXVWLI\�WKH�VPDOO�

DPRXQW�RI�UHOHYDQW�GRFXPHQWV�LW�ZDV�SURGXFLQJ��

,I�\RXU�FRQFHUQ�OLHV�PRUH�ZLWK�3IL]HU¶V�DOOHJHG�XVH�RI�'U��6LPPRQV�
FORQHV��LW�LV�QRW�VXUSULVLQJ�WKDW�3IL]HU�GRHV�QRW�KDYH�D�VLPLODUO\�YDVW�
TXDQWLW\�RI�GRFXPHQWV�FRQFHUQLQJ�'U��6LPPRQV¶�FORQHV���$V�
3IL]HU�KDV�WROG�'U��6LPPRQV�VLQFH�WKH�ODWH�����¶V��3IL]HU�ZDV�
XQDEOH�WR�JHW�'U��6LPPRQV¶�&2;���FORQHV�WR�ZRUN�����

0V��6FKQHLGHU��3IL]HU¶V�FRXQVHO��UHSHDWHG�WKLV�PLVUHSUHVHQWDWLRQ�DW�WKH����0DUFK������

KHDULQJ�VWDWLQJ���

>L@W¶V�>3IL]HU¶V@�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN������

$QG��DW�WKH����-XO\������KHDULQJ��3IL]HU¶V�ORFDO�FRXQVHO��0U��+DOH\��RQFH�DJDLQ�PDGH�WKH�

VDPH�UHSUHVHQWDWLRQ��

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������([������HPSKDVLV�DGGHG���
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>:@H�GLGQ
W�JHW�6LPPRQV¶�&2;���FORQHV�WR�ZRUN�����

3IL]HU�DQG�LWV�FRXQVHOV¶�VWDWHPHQWV�SXW�WKHP�LQ�WKH�³XQHQYLDEOH�SRVLWLRQ�RI�PDNLQJ�

UHSUHVHQWDWLRQV�WKDW�XOWLPDWHO\�FRXOG�QRW�EH�VXEVWDQWLDWHG�´����

3IL]HU�FDQQRW�GLVSXWH�WKDW�LWV�RQO\�VRXUFH�RI�P&2;���ZDV�%<8�DQG�'U��6LPPRQV���

3URIHVVRU�6LPPRQV�DOVR�SURYLGHG�0RQVDQWR�ZLWK�D�FORQH�IRU�
P&2;���«�VLQFH�3URIHVVRU�6LPPRQV¶�FORQH�RI�&2;���ZDV�
KDQG\��>D@�FR�ZRUNHU�XVHG�LW�IRU�KLV�3&5�ZRUN�LQ�RUGHU�WR�DPSOLI\�
WKH�&2;���JHQH�����

1HLWKHU�FDQ�3IL]HU�GLVSXWH�WKDW�LWV�RQO\�VRXUFH�RI�P&2;���SULRU�WR����$XJXVW������ZDV�

%<8�DQG�'U��6LPPRQV���

%\�WKH�HQG�RI�������'U��6HLEHUW�HVVHQWLDOO\�FHDVHG�WR�ZRUN�ZLWK�WKH�
6LPPRQV¶�P&2;���FORQH���'U��6HLEHUW¶V�QRWHERRN�SDJH�RI�
$XJXVW����������UHSRUWV�UHFHLSW�RI�DQRWKHU�P&2;���FORQH�IURP�
DQRWKHU�LQGHSHQGHQW�VRXUFH�����

0RQVDQWR¶V�VFLHQWLILF�QRWHERRNV�UHFRUG�UHFHLSW�RI�'U��+HUVFKPDQ¶V�PRXVH�&2;���FORQH�

RQ����$XJXVW����������7KDW�PHDQV�0RQVDQWR�XVHG�RQO\�%<8�DQG�'U��6LPPRQV¶V�&2;���FORQH�

IRU�DW�OHDVW����PRQWKV��

��� 7KH�5D]�OHWWHUV�SURYH�'U��6LPPRQV¶V�FORQHV�DQG�UHDJHQWV�ZRUNHG��

2Q����1RYHPEHU�������3IL]HU�SURGXFHG�WZR�OHWWHUV�WKDW�'U��1HHGOHPDQ�ZURWH�WR�'U��

$PLUDP�5D]�LQ�������,Q�WKH�OHWWHUV��1HHGOHPDQ�FUHGLWV�'U��6LPPRQV�ZLWK�SURYLGLQJ��

�

�������������������������������������������������
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO\�������������([�����HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU�������������([������
����/WU��IURP�'��+RVFKHLW�WR�'��7KRPDV�����0D\�����%<8�������������([������HPSKDVLV�DGGHG���
����,G���HPSKDVLV�DGGHG���
����.DUHQ�6HLEHUW�1RWHERRN�1R����������DW���������$XJ�����3)&����������([������
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�
��

7KHVH�OHWWHUV�DUH�GLUHFW�HYLGHQFH��ZULWWHQ�E\�'U��1HHGOHPDQ��WKDW�'U��6LPPRQV¶V�&2;���

FORQHV�ZRUNHG��

3IL]HU�SURGXFHG�WKH�5D]�OHWWHUV��GDWHG�������LQ�WKH�5RFKHVWHU�OLWLJDWLRQ�DW�6���������DQG�

6����������%XW��LQ�WKLV�OLWLJDWLRQ��HYHQ�DIWHU�3IL]HU�FODLPHG�LQ�)HEUXDU\�DQG�2FWREHU�RI������WKDW��

GRFXPHQWV�SULRU�WR�-XQH������µSURGXFHG¶�LQ�WKH�5RFKHVWHU�
OLWLJDWLRQ�ZHUH�OLNHZLVH�SURGXFHG�LQ�WKH�7HYD�OLWLJDWLRQ��<RXU�
DVVHUWLRQ�WKDW�WKH�VWDWHPHQW�LV�VRPHKRZ�XQWUXH�«�LV�DEVXUG�������

3IL]HU�GLG�QRW�SURGXFH�WKH������5D]�OHWWHUV�XQWLO����1RYHPEHU�������$QG�WKHQ��3IL]HU�

RQO\�SURGXFHG�WKH�5D]�OHWWHUV�DV�GHSRVLWLRQ�H[KLELWV��QRW�DV�SDUW�RI�WKH�5RFKHVWHU�SURGXFWLRQ��

3IL]HU�GLG�QRW�SURGXFH�WKH�5D]�OHWWHUV�DV�SDUW�RI�WKH�5RFKHVWHU�SURGXFWLRQ�XQWLO���-XO\��������

��� 7KH�6HLEHUW�HPDLO�SURYHV�'U��6LPPRQV¶V�FORQHV�DQG�UHDJHQWV�ZRUNHG��

6LPLODUO\��3IL]HU�GLG�QRW�SURGXFH��XQWLO���-XO\�������DQ�HPDLO�'U��6HLEHUW�ZURWH�

1HHGOHPDQ�GDWHG����0DUFK������VWDWLQJ�WKDW�³ �

´�����/LNH�WKH�5D]�OHWWHUV��WKH�6HLEHUW�HPDLO�GLVSURYHV�

3IL]HU¶V�FODLPV�DERXW�'U��6LPPRQV¶V�&2;���FORQHV�DQG�SURYHV�WKDW�%<8¶V�FORQHV�GLG�ZRUN��

7KRXJK�3IL]HU�DOVR�SURGXFHG�WKH�6HLEHUW�HPDLO��GDWHG�������LQ�WKH�5RFKHVWHU�OLWLJDWLRQ��DW�

6�������������3IL]HU�GLG�QRW�SURGXFH�WKH�6HLEHUW�HPDLO�WR�%<8�XQWLO����0D\������DV�SDUW�RI�'U��

1HHGOHPDQ¶V�FXVWRGLDO�SURGXFWLRQ���$QG�3IL]HU�GLG�QRW�SURGXFH�WKH������6HLEHUW�HPDLO�DV�SDUW�RI�

WKH�5RFKHVWHU�SURGXFWLRQ�XQWLO���-XO\�������HLJKW�PRQWKV�DIWHU�LW�FDOOHG�%<8�³DEVXUG´�IRU�

VXJJHVWLQJ�WKDW��

�������������������������������������������������
����5D]�OWUV��6���������DQG�6����������([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
����6HLEHUW�HPDLO��6�������������([������HPSKDVLV�DGGHG���
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GRFXPHQWV�SULRU�WR�-XQH������µSURGXFHG¶�LQ�WKH�5RFKHVWHU�
OLWLJDWLRQ�>KDG�QRW�EHHQ@�SURGXFHG�LQ�WKH�7HYD�OLWLJDWLRQ������

0RUHRYHU��3IL]HU�KDV�\HW�WR�SURGXFH�WKH�1HHGOHPDQ�OHWWHU�WR�ZKLFK�6HLEHUW�LV�UHVSRQGLQJ��

��� 7KH�%OXH�VOLGH�SURYHV�'U��6LPPRQV¶V�FORQHV�DQG�UHDJHQWV�ZRUNHG��

)XUWKHU��RQ����1RYHPEHU�������3IL]HU�SURGXFHG�WKH�%OXH�VOLGH��D�GRFXPHQW�OLNHO\�FUHDWHG�

LQ�PLG�������LQGLFDWLQJ�WKDW�0RQVDQWR�ZDV�XVLQJ�'U��6LPPRQV¶V�&2;���DQG�&2;���FORQHV�IRU�

³ ´�³ �´�DQG�³ �´������

3IL]HU�DOVR�SURGXFHG�WKH�%OXH�VOLGH²D�SUH������GRFXPHQW²LQ�WKH�5RFKHVWHU�OLWLJDWLRQ�DW�

6���������������+RZHYHU��3IL]HU�SURGXFHG�LW�WR�%<8�RQO\�DV�D�GHSRVLWLRQ�H[KLELW�RQ����

1RYHPEHU�����²DIWHU�3IL]HU�KDG�DOUHDG\�FODLPHG�WR�KDYH�SURGXFHG�DOO�SUH������GRFXPHQWV�

IURP�5RFKHVWHU���3IL]HU�GLG�QRW�SURGXFH�LW�DV�SDUW�RI�WKH�5RFKHVWHU�SURGXFWLRQ�XQWLO����-XO\�������

PRUH�WKDQ�HLJKW�PRQWKV�DIWHU�3IL]HU�FODLPHG�WR�KDYH�SURGXFHG�DOO�SUH������GRFXPHQWV�LW�

SURGXFHG�LQ�5RFKHVWHU��

��� 0RQVDQWR¶V�GUDIW�SXEOLFDWLRQV�JLYH�%<8�FUHGLW�IRU�LWV�YDOXDEOH�WUDGH�
VHFUHWV��

$Q�$XJXVW������0RQVDQWR�GUDIW�DUWLFOH��SURGXFHG�WR�%<8�DV�SDUW�RI�7HYD��UHIOHFWV�LWV�

VXFFHVVIXO�XVH�RI�'U��6LPPRQV¶V�ELRORJLFDO�PDWHULDOV�DQG�WUDGH�VHFUHWV���7KH������GUDIW�VWDWHV�

WKDW�

�´��7KLV�VDPH�GUDIW�DUWLFOH�GHWDLOHG�KRZ�0RQVDQWR�KDG�UHPRYHG�WKH�FRGLQJ�

UHJLRQ�RI�WKH�&2;���DQG�&2;���F'1$�DQG�KDG�UHHQJLQHHUHG�WKH�F'1$¶V�HQGV�IRU�WKH�SXUSRVH�

RI�LQVHUWLQJ�WKHP�LQWR�³ ´²D�ZD\�RI�LVRODWLQJ�D�JHQH�RU�SDUW�RI�D�JHQH�IRU�

IXUWKHU�VFLHQWLILF�VWXG\���7KH�H[SUHVVLRQ�YHFWRUV�ZHUH�WKHQ�LQWURGXFHG�LQWR�FHOO�V\VWHPV�WKDW�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
����%OXH�6OLGH��6��������������([������
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ZRXOG�FDXVH�WKHP�WR�SURGXFH�ODUJH�TXDQWLWLHV�RI�&2;���DQG�&2;���HQ]\PHV�DQG�

SURVWDJODQGLQV������7KH�LQVHUWLRQ�SURFHVV�GHVFULEHG�LQ�WKH�GUDIWV�ZDV�D�SURFHVV�WKDW�ILW�RQO\�'U��

6LPPRQV¶V�&2;���FORQHV��QRW�'U��+HUVFKPDQ¶V�FORQH��

�
�

$�VXEVHTXHQW�0RQVDQWR�GUDIW�DUWLFOH�VLPLODUO\�GHVFULEHV�WKH�VXFFHVVIXO�XVH�RI�'U��

6LPPRQV¶V�PRXVH�&2;���DQG�&2;���F'1$V�LQ�WKH�FUHDWLRQ�RI�H[SUHVVLRQ�YHFWRUV���

�

$OWKRXJK�WKLV�GUDIW�DUWLFOH�DOVR�DWWULEXWHG�PRXVH�&2;�FORQHV�WR�'U��6LPPRQV��LW�RPLWV�WKH�

GHVFULSWLRQ�RI�WKH�FORQLQJ�SURFHVV�GHVFULEHG�LQ�WKH�ILUVW�GUDIW�DUWLFOH����

7KH�VHFRQG�GUDIW�DUWLFOH�ZDV�VXEVHTXHQWO\�SXEOLVKHG��ZLWK�D�GLIIHUHQW�WLWOH��LQ�31$6�

�3URFHHGLQJV�RI�WKH�1DWLRQDO�$FDGHP\�RI�6FLHQFHV��LQ�'HFHPEHU��������.DUHQ�6HLEHUW¶V�

SXEOLVKHG�SDSHU�ZDV�³FRPPXQLFDWHG´�E\�'U��1HHGOHPDQ�DQG�LV�FOHDUO\�GHVFHQGHG�IURP�WKH�ILUVW�

DQG�VHFRQG�GUDIWV�EHFDXVH��DOWKRXJK�WKH�WLWOH�LV�FKDQJHG��WKH�DEVWUDFW�DQG�SXEOLVKHG�DUWLFOHV�DUH�

DOPRVW�LGHQWLFDO���+RZHYHU��WKH�SXEOLVKHG�31$6�DUWLFOH�UHPRYHV�DWWULEXWLRQ�WR�'U��6LPPRQV�

IURP�RWKHUZLVH�LGHQWLFDO�ODQJXDJH�VWDWLQJ�LQVWHDG��³>W@KH�FRGLQJ�UHJLRQV�RI�PRXVH�&2;���DQG�

&2;���ZHUH�VXEFORQHG�LQ�WKH�EDFXORYLUXV�H[SUHVVLRQ�YHFWRU�S9/������,QYLWURJHQ��´������

�������������������������������������������������
����$XJXVW������'UDIW�$UWLFOH��3)&����������([������HPSKDVLV�DGGHG���
����,G��DW�3)&����������
����0RQVDQWR�'UDIW�$UWLFOH��3)&��������������([������HPSKDVLV�DGGHG���
����3KDUPDFRORJLFDO�DQG�ELRFKHPLFDO�GHPRQVWUDWLRQ�RI�WKH�UROH�RI�F\FORR[\JHQDVH���LQ�LQIODPPDWLRQ�DQG�SDLQ��
3URF�1DWO�$FDG�6FL��86$��9RO������SS���������������'HF������3)&�������������DW������([������
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3IL]HU�DUJXHV�WKDW�LW�GRHV�QRW�PDWWHU�KRZ�3IL]HU�SURGXFHG�WKH�5D]�OHWWHUV��WKH�6HLEHUW�

HPDLO��RU�WKH�%OXH�VOLGH��RQO\�WKDW�3IL]HU�GLG�ILQDOO\�SURGXFH�WKHP����

7+(�&2857���%XW�KRZ�LV�LW�WKDW�WKHUH�FRXOG�EH�VXFK�ODUJH�KROHV"�

06��6&+1(,'(5���:HOO��,�GRQ
W�WKLQN�WKHUH�DUH�VXFK�ODUJH�KROHV��
<RXU�+RQRU���7KH\�SRLQW�WR�WKLQJV�DQG�WKH\�VD\�\RX�GLGQ
W�SURGXFH�
WKH�5D]�OHWWHU���:H�GLG�SURGXFH�WKH�5D]�OHWWHU���7KDW
V�WKH�RQO\�
UHDVRQ�WKH\�NQRZ�WKDW�WKH�5D]�OHWWHU�H[LVWV���:H�SURGXFHG�LW�LQ�WKH�
FRQWH[W�RI�GHSRVLWLRQ�H[KLELWV���7KH\�DUJXH�WKDW�ZH�GLGQ
W�SURGXFH�
GHSRVLWLRQ�H[KLELWV�LQ�WKH�7HYD�OLWLJDWLRQ���:H�QHYHU�DJUHHG�WR�
SURGXFH�GHSRVLWLRQ�H[KLELWV�LQ�WKH�7HYD�SURGXFWLRQ���:H�VDLG�
WKDW�ZLOO�EH�D�VHSDUDWH�SURGXFWLRQ���

7+(�&2857���$UHQ
W�ZH�SOD\LQJ�VHPDQWLF�JDPHV�LQ�WKDW�
UHJDUG"�

06��6&+1(,'(5���1R��,�GRQ
W�EHOLHYH�VR��<RXU�+RQRU���,�PHDQ�
HYHU\WKLQJ�KDV�EHHQ�SURGXFHG������

%XW�ZKDW�PDWWHUV�LV�WKDW�3IL]HU¶V����2FWREHU�������FODLP�WKDW�³GRFXPHQWV�SULRU�WR�-XQH�

�����µSURGXFHG¶�LQ�WKH�5RFKHVWHU�OLWLJDWLRQ�ZHUH�OLNHZLVH�SURGXFHG�LQ�WKH�7HYD�OLWLJDWLRQ�´�

GRFXPHQWV�OLNH�WKH�5D]�OHWWHU��WKH�6HLEHUW�HPDLO��DQG�WKH�%OXH�VOLGH��ZDV�IDOVH����
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�
�
�
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�

�������������������������������������������������
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW���������������([������HPSKDVLV�DGGHG����
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9,,,�� 3),=(5�&217,18(6�72�:,7++2/'�,03257$17�),1$1&,$/�
,1)250$7,21��

$V�GHVFULEHG�DERYH��'U��1HHGOHPDQ�DQG�3IL]HU�FDOFXODWHG�WKH�YDOXH�RI�HDFK�GD\�RI�KHDG�

VWDUW�IRU�&HOHEUH[¶V�DYDLODELOLW\�RQ�WKH�PDUNHW�DW�����PLOOLRQ���+RZHYHU��3IL]HU�KDV�QRW�SURGXFHG�

DQ\�ILQDQFLDO�GRFXPHQWV²GRFXPHQWV�WKDW�PXVW�H[LVW²WR�VXSSRUW�LWV�FRUSRUDWH�FRQFOXVLRQV��

6LPLODUO\��3IL]HU�KDV�QRW�SURGXFHG�DQ\�RWKHU�ILQDQFLDO�LQIRUPDWLRQ�WKDW�%<8�UHTXHVWHG�

DQG�WKDW�WKLV�&RXUW�RUGHUHG�LW�WR�SURGXFH��

2Q����-DQXDU\�������DW�5HTXHVW�1R������3ODLQWLIIV�UHTXHVWHG��

$OO�LQWHUQDO�RU�SXEOLFO\�DYDLODEOH�ILQDQFLDO�LQIRUPDWLRQ�
UHIHUULQJ�RU�UHODWLQJ�WR�\RXU�VDOHV�RI�&HOHEUH[�RU�RWKHU�&R[���
LQKLELWLQJ�16$,'V��LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��GRFXPHQWV�WKDW�
UHSRUW�RU�UHIOHFW�LQFRPH��SURILWV��QHW�SURILWV��UHYHQXH��WRWDO�
VDOHV��XQLW�VDOHV��FRVW�RI�JRRGV�VROG�RU�RWKHU�UHODWHG�GLUHFW�RU�
LQGLUHFW�H[SHQVHV�������

2Q����)HEUXDU\�������3IL]HU�UHVSRQGHG��

'HIHQGDQWV�DJUHH�WR�SURGXFH�VXIILFLHQW�ILQDQFLDO�LQIRUPDWLRQ�WR�
VKRZ�LQFRPH��SURILWV��QHW�SURILWV��UHYHQXH��WRWDO�VDOHV��XQLW�VDOHV��
FRVWV�RI�JRRGV�VROG�RU�RWKHU�UHODWHG�GLUHFW�RU�LQGLUHFW�H[SHQVHV�IRU�
&HOHEUH[�DQG�%H[WUD�������

2Q���6HSWHPEHU�������%<8�ZURWH�0V��6FKQHLGHU�UHLWHUDWLQJ�LWV�5HTXHVW��

3IL]HU�DJUHHG�WR�µSURGXFH�VXIILFLHQW�ILQDQFLDO�LQIRUPDWLRQ�WR�
VKRZ�LQFRPH��SURILWV��QHW�SURILWV��UHYHQXH��WRWDO�VDOHV��XQLW�VDOHV��
FRVW�RI�JRRGV�VROG�RU�RWKHU�UHODWHG�GLUHFW�RU�LQGLUHFW�H[SHQVHV�IRU�
&HOHEUH[�DQG�%H[WUD�¶����

2Q���1RYHPEHU�������3IL]HU�SURGXFHG�RQO\�VL[�SDJHV�LW�GHVFULEHG�DV�³3URILW�DQG�/RVV�

6WDWHPHQWV�IRU�&HOHEUH[�DQG�%H[WUD�´�

�������������������������������������������������
����3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����([�����DW�����HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�5HVSRQVH�WR�3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����)HE�����([�����DW����
�HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����6HS�����([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

2Q����-DQXDU\�������%<8�DJDLQ�ZURWH�0V��6FKQHLGHU��0U��2¶0DOOH\¶V�SDUWQHU��

<RXU�UHFHQW�GLVFRYHU\�GRHV�QRW�FXUH�3IL]HU¶V�GHILFLHQF\�ZLWK�
UHVSHFW�WR�%<8¶V�PRWLRQ��%<8�VWLOO�VHHNV�UHOLHI�UHJDUGLQJ�WKH�
RWKHU�FDWHJRULHV�RI�GRFXPHQWV�LGHQWLILHG�LQ�LWV�0RWLRQ��PDQ\�RI�
ZKLFK�ZLOO�EH�GDWHG�-DQXDU\������RU�ODWHU���)RU�H[DPSOH��LQ�
DGGLWLRQ�WR�GRFXPHQWV�SUH�GDWLQJ�������%<8¶V�0RWLRQ�VRXJKW�WKH�
IROORZLQJ�FDWHJRULHV�RI�GRFXPHQWV�WKDW�ZLOO�LQFOXGH�GRFXPHQWV�
FUHDWHG�DIWHU�������

)LQDQFLDO�'RFXPHQWV��ILQDQFLDO�GRFXPHQWV�UHODWHG�WR�3IL]HU¶V�
UHYHQXH�IURP�GUXJV�GHYHORSHG�WKURXJK�'U��6LPPRQV¶V�
WHFKQRORJ\�DQG�SURMHFW��$OO�VXFK�GRFXPHQWV�ZRXOG�EH�SRVW�
-DQXDU\�����������

2Q���$SULO�������LQ�DQ�DWWHPSW�WR�DVVLVW�3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO�LQ�LGHQWLI\LQJ�WKH�

GRFXPHQWV�%<8�UHTXHVWHG�LQ�)HEUXDU\�����²WKH�GRFXPHQWV�WKH�&RXUW�RUGHUHG�3IL]HU�WR�

SURGXFH²%<8�LGHQWLILHG�DV�H[DPSOHV����FDWHJRULHV�RI�GRFXPHQWV�WKDW�%<8�H[SHFWV�3IL]HU�

SRVVHVVHV��

� ��� 0RQWKO\�VDOHV�RI�&HOHEUH[�DQG�%H[WUD��JURVV�DQG�
QHW��PHDVXUHG�E\�GROODUV�DQG�YROXPH�IURP������WR�SUHVHQW���7R�
UHFRQFLOH�JURVV�DQG�QHW�VDOHV��%<8�DOVR�QHHGV�GHWDLOHG�EUHDNGRZQV�
RI�WKH�LWHPV�QHWWHG�IURP�JURVV�VDOHV«��

� ��� 0RQWKO\�&HOHEUH[�DQG�%H[WUD�SURGXFW�OLQH�
SURILWDELOLW\�VWDWHPHQWV�RU�UHSRUWV���6XFK�UHSRUWV�VKRXOG�LQFOXGH�DW�D�
PLQLPXP���WKH�VDOHV�QXPEHUV�OLVWHG�LQ���DERYH��DQG�D�GHWDLOHG�FRVW�
EUHDNGRZQ�OLVWLQJ�FRVWV�IRU�GLUHFW�PDWHULDO��GLUHFW�ODERU��
PDQXIDFWXULQJ�RYHUKHDG�FRPSRQHQWV��LQGLUHFW�ODERU��GHSUHFLDWLRQ��
ODERUHU�LQVXUDQFH�FRVWV��SURGXFWLRQ�XWLOLWLHV��VXSSOLHU�RU�
VXEFRQWUDFWRU�FRVWV��DQG�RWKHUV«���

� ��� 0RQWKO\�FRVWV�EH\RQG�WKRVH�LGHQWLILHG�DQG�LQFOXGHG�
LQ�FRVWV�RI�JRRGV�VROG�WKDW�DUH�KLVWRULFDOO\�DWWULEXWHG�DQG�DOORFDWHG�
WR�&HOHEUH[�DQG�%H[WUD���6XFK�FRVWV�DUH�WUDGLWLRQDOO\�UHIHUUHG�WR�DV�
µVHOOLQJ��JHQHUDO�DQG�DGPLQLVWUDWLYH�FRVWV«�¶�

� ��� $QQXDO�&HOHEUH[�DQG�%H[WUD�RSHUDWLQJ�SURILWV�DQG�
SUHWD[�SURILWV«��

�������������������������������������������������
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����-DQ�����([������HPSKDVLV�DGGHG���
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� ��� 7RWDO�PRQWKO\�5	'�H[SHQGLWXUHV�IRU�HDFK�
'HIHQGDQW��QRW�EURNHQ�GRZQ�E\�SURMHFW��IURP������WR�WKH�SUHVHQW����

� ��� 7RWDO�PRQWKO\�5	'�H[SHQGLWXUHV�IRU�',3�DQG�&R[�
��SURMHFWV��LI�DQ\��IURP������WR�WKH�SUHVHQW«��

���� &R[�UHODWHG�PDUNHW�VWXGLHV�DQG�DQDO\VHV�IURP������
WR�WKH�SUHVHQW«��

� ��� 6DOHV�SURMHFWLRQV�DQG�IRUHFDVWV�IRU�DQ\�VHOHFWLYH�
&2;���LQKLELWRU�ZKHWKHU�RU�QRW�UHOHDVHG��IURP������WR�SUHVHQW����

� ��� $OO�OLFHQVH�DJUHHPHQWV�IURP������WR������EDVHG�
XSRQ�ZKLFK�3IL]HU�KDV�SDLG�D�UR\DOW\�WR�D�WKLUG�SDUW\«��

� ���� 0RQWKO\�15[�DQG�75[�GDWD��LQ�HOHFWURQLF�IRUP��IRU�
WKH�&R[����DQDOJHVLF�DQG�16$,'�PDUNHWV�IURP������WR�WKH�SUHVHQW����

� ���� ([SHUW�UHSRUWV�DQG�DOO�UHODWHG�GUDIWV�DQG�RWKHU�
GRFXPHQWV�VXEPLWWHG�E\�DQ\�SDUW\�LQ�DQ\�&2;�UHODWHG�OLWLJDWLRQ��
DV�OLPLWHG�E\�SDUDJUDSK�%��RI�WKH�&RXUW¶V�0DUFK����������2UGHU����

� ���� 3UHVV�UHOHDVHV�DQQRXQFLQJ�VDOHV�RI�&HOHEUH[�RU�
%H[WUD����

� ���� &HOHEUH[�DQG�%H[WUD�PDUNHWLQJ�PDWHULDO����

� ���� $QDO\VLV�DQG�GRFXPHQWV�UHODWLQJ�WR�WKH�SULFLQJ�RI�
&HOHEUH[�DQG�%H[WUD�������

2Q����$SULO�������3IL]HU¶V�&KLFDJR�FRXQVHO�ZURWH�%<8�VXJJHVWLQJ�WKDW��

>L@Q�VLJQLILFDQW�UHVSHFWV��KRZHYHU��WKH�FDWHJRULHV�RI�LQIRUPDWLRQ�
VRXJKW�LQ�\RXU�$SULO���������OHWWHU�IDU�H[FHHG�ZKDW�ZDV�
RULJLQDOO\�UHTXHVWHG�LQ�3ODLQWLIIV¶�GRFXPHQW�UHTXHVW�VHHNLQJ�
ILQDQFLDO�LQIRUPDWLRQ�����

3IL]HU¶V�FRXQVHO�WKHQ�SURPLVHG�WKDW��

>S@HQGLQJ�DQ\�DOWHUQDWH�UHVROXWLRQ�WR�WKH�LVVXHV�LGHQWLILHG�
DERYH��DQG�VXEMHFW�WR�WKH�REMHFWLRQV�DQG�LVVXHV�UDLVHG�DERYH��

�������������������������������������������������
����/WU��IURP�/�5��:LOOLDPV�WR�1��:\ODQG����$SU�����([������
����/WU��IURP�1��:\ODQG�WR�/�5��:LOOLDPV�����$SU�����([������HPSKDVLV�DGGHG���
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'HIHQGDQWV�ZLOO�VHDUFK�IRU�DQG�SURGXFH�GRFXPHQWV��WR�WKH�H[WHQW�
VXFK�GRFXPHQWV�H[LVW������

UHJDUGLQJ�VRPH�RI�WKH�FDWHJRULHV�%<8�LGHQWLILHG���

$OWKRXJK�%<8�EHOLHYHV�WKH����FDWHJRULHV�LW�RXWOLQHG�IRU�3IL]HU�LQ�LWV���$SULO������OHWWHU�

DUH�DOO�FDWHJRULHV�RI�GRFXPHQWV�%<8�UHTXHVWHG�LQ�LWV�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV��

LQ�DQRWKHU�HIIRUW�WR�IDFLOLWDWH�3IL]HU¶V�SURGXFWLRQ�RI�ILQDQFLDO�GRFXPHQWV��RQ���0D\�������%<8�

VHQW�3IL]HU�3ODLQWLIIV¶�)LIWK�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�ZKLFK�OLVWHG�WKH�VDPH�

FDWHJRULHV�RI�LQIRUPDWLRQ�VHW�IRUWK�LQ�%<8¶V���$SULO������OHWWHU���2Q����-XO\�����6HSWHPEHU��DQG�

���2FWREHU�������3IL]HU�VHQW�GRFXPHQWV�LW�UHSUHVHQWHG�ZHUH�UHVSRQVLYH�WR�%<8¶V�UHTXHVWV�IRU�

ILQDQFLDO�LQIRUPDWLRQ���$�UHYLHZ�RI�3IL]HU¶V�SURGXFHG�GRFXPHQWV�VKRZV�3IL]HU¶V�SURGXFWLRQ�WR�EH�

QRWKLQJ�PRUH�WKDQ�D�GDWD�GXPS����

8QDEOH�WR�GHFLSKHU�WKH�LQIRUPDWLRQ�FRQWDLQHG�LQ�3IL]HU¶V�³ILQDQFLDO�GRFXPHQWV�´�%<8�

UHWDLQHG�DFFRXQWLQJ�FRQVXOWDQWV�WR�UHYLHZ�WKH�GRFXPHQWV���7KHVH�FRQVXOWDQWV�UHSRUW�WKDW�WKH�

ILQDQFLDO�GRFXPHQWV�SURGXFHG�E\�3IL]HU�FRQWDLQ�SDJHV�RI�OHGJHU�HQWULHV�ZLWK�QR�ZD\�WR�GHFLSKHU�

ZKDW�WKH�LQIRUPDWLRQ�PHDQV���$V�RQH�RI�%<8¶V�DFFRXQWLQJ�FRQVXOWDQWV�DQDORJL]HG��WU\LQJ�WR�

UHFRQVWUXFW�3IL]HU¶V�ILQDQFLDOV�IURP�WKH�LQIRUPDWLRQ�SURGXFHG�ZRXOG�EH�OLNH�SXWWLQJ�D�SX]]OH�

WRJHWKHU�ZLWKRXW�NQRZLQJ�ZKDW�WKH�SLFWXUH�RQ�WKH�IURQW�RI�WKH�ER[�ORRNV�OLNH�DQG�ZLWKRXW�KDYLQJ�

DOO�RI�WKH�SLHFHV���$Q�LPSRVVLEOH�DQG�XQGXO\�EXUGHQVRPH�WDVN����

7R�GDWH��3IL]HU�KDV�SURGXFHG�YHU\�OLWWOH�PHDQLQJIXO�ILQDQFLDO�LQIRUPDWLRQ�UHVSRQVLYH�WR�

%<8¶V�FOHDU�UHTXHVWV���6SHFLILFDOO\��%<8�KDV�UHFHLYHG�LQFRPSOHWH�DQG�XQFOHDU�LQIRUPDWLRQ�

UHJDUGLQJ��

x� 0RQWKO\�VDOHV�RI�&HOHEUH[�DQG�%H[WUD��JURVV�DQG�QHW��PHDVXUHG�E\�GROODUV�DQG�
YROXPH�IURP������WR�WKH�SUHVHQW��LQFOXGLQJ�GRFXPHQWV�VXIILFLHQW�WR�UHFRQFLOH�
JURVV�DQG�QHW�VDOHV��

�������������������������������������������������
����,G��
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x� 0RQWKO\�&HOHEUH[�DQG�%H[WUD�SURGXFW�OLQH�SURILWDELOLW\�VWDWHPHQWV�RU�UHSRUWV���
6XFK�UHSRUWV�VKRXOG�LQFOXGH�DW�D�PLQLPXP���WKH�VDOHV�QXPEHUV�OLVWHG�DERYH��DQ\�
GHWDLOHG�FRVW�EUHDNGRZQ�OLVWLQJ�FRVW�IRU�GLUHFW�PDWHULDO��GLUHFW�ODERU��
PDQXIDFWXULQJ�RYHUKHDG�FRPSRQHQWV��LQGLUHFW�ODERU��GHSUHFLDWLRQ��ODERU�LQVXUDQFH�
FRVWV��SURGXFWLRQ�XWLOLWLHV��VXSSOLHU�RU�VXEFRQWUDFWRU��DQG�RWKHUV��

x� /LFHQVH�DJUHHPHQWV�UHODWLQJ�WR�'HIHQGDQWV¶�LQIODPPDWLRQ�UHVHDUFK�IURP������WR�
�����EDVHG�XSRQ�ZKLFK�'HIHQGDQWV�SDLG�D�UR\DOW\�WR�D�WKLUG�SDUW\��LQFOXGLQJ��

�� 7KH�DFWXDO�OLFHQVLQJ�DJUHHPHQWV��
�� 7KH�UR\DOW\�DPRXQW�SDLG�E\�\HDU�IRU�HDFK�OLFHQVLQJ�DJUHHPHQW��DQG�
�� 7KH�SURGXFW�VDOHV�RI�WKH�SURGXFW�XSRQ�ZKLFK�WKH�UR\DOW\�ZDV�SDLG��
�

x� ([SHUW�UHSRUWV�DQG�DOO�UHODWHG�GUDIWV�DQG�RWKHU�GRFXPHQWV�VXEPLWWHG�E\�DQ\�SDUW\�
LQ�DQ\�&2;�UHODWHG�OLWLJDWLRQ�DV�QRWHG�E\�SDUDJUDSK�%��RI�WKH�&RXUW¶V����0DUFK�
�����2UGHU��

x� 3UHVV�UHOHDVHV�DQQRXQFLQJ�VDOHV�RI�&HOHEUH[�RU�%H[WUD��

x� 'RFXPHQWV�VXIILFLHQW�WR�LGHQWLI\�PRQWKO\�15[�DQG�75[�GDWD��LQ�HOHFWURQLF�IRUP��
IRU�WKH�&2;����DQDOJHVLF�DQG�16$,'�PDUNHWV�IURP������WR�WKH�SUHVHQW��

$QG�%<8�KDV�QRW�IRXQG�DQ\�GRFXPHQWV�LQ�3IL]HU¶V�SURGXFWLRQ�FRQWDLQLQJ�WKH�IROORZLQJ�

LQIRUPDWLRQ���

x� 0RQWKO\�FRVWV�EH\RQG�WKRVH�LGHQWLILHG�DQG�LQFOXGHG�LQ�FRVWV�RI�JRRG�VROG�WKDW�DUH�
KLVWRULFDOO\�DWWULEXWHG�DQG�DOORFDWHG�WR�&HOHEUH[�DQG�%H[WUD�ZKLFK�PD\�LQFOXGH��

�� 6DOHV�FRVWV��LQFOXGLQJ�FRPPLVVLRQV��

�� 3URPRWLRQDO�DQG�PDUNHWLQJ�FRVWV��

�� 5R\DOW\�SD\PHQWV��

�� 'LVWULEXWLRQ�FRVWV��

�� 5	'��DQG�

�� 2WKHU�FRVWV�QRW�FDSWXUHG�LQ�&RVWV�RI�*RRG�6ROG��

x� $QQXDO�&HOHEUH[�DQG�%H[WUD�RSHUDWLQJ�SURILWV�DQG�SUH�WD[�SURILWV�IRU�WKH�8QLWHG�
6WDWHV�DQG�IRUHLJQ�FRXQWULHV��E\�FRXQWU\�DQG�UHJLRQ��

x� 7RWDO�PRQWKO\�5	'�H[SHQGLWXUHV�IRU�HDFK�'HIHQGDQW�QRW�EURNHQ�GRZQ�E\�SURMHFW��
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x� 7RWDO�5	'�H[SHQGLWXUHV�IRU�WKH�',3�DQG�&2;���SURMHFWV��LI�DQ\��IRU�HDFK�
'HIHQGDQW�LQFOXGLQJ��

�� 5	'�UHSRUWV�WR�PDQDJHPHQW��DQG�

�� 5	'�UHSRUWV�WR�WKH�%RDUG�RI�'LUHFWRUV��

x� $OO�&2;�UHODWHG�PDUNHW�VWXGLHV�DQG�DQDO\VLV�IURP������WR�WKH�SUHVHQW�LQFOXGLQJ��

��� 0DUNHW�RSSRUWXQLW\���

��� &RPSHWLWRUV��

��� 0DUNHW�VL]H��

��� 0DUNHW�VKDUH��

��� 0DUNHW�SRWHQWLDO��

��� &RPSHWLWLYH�SURGXFWV��DQG��

��� 3URGXFW�FRPSDULVRQV��

x� 6DOHV�SURMHFWLRQV�DQG�IRUHFDVWV�IRU�DQ\�VHOHFWLYH�&2;���LQKLELWRU��ZKHWKHU�RU�QRW�
UHOHDVHG��IURP������WR�WKH�SUHVHQW��DQG�

x� 'RFXPHQWV�UHODWHG�WR�WKH�SULFLQJ�RI�&HOHEUH[�DQG�%H[WUD��LQFOXGLQJ�SULFH�VHOOLQJ�
SROLFLHV��SROLFLHV��DQG�GRFXPHQWV�FUHDWHG�SXUVXDQW�WKHUHWR�UHODWHG�WR�'HIHQGDQWV¶�
UDWLRQDOH�LQ�VHWWLQJ�WKH�SULFH�IRU�&HOHEUH[�DQG�%H[WUD�RYHU�WLPH��

7KH�IDFW�WKDW�3IL]HU�KDV�IDLOHG�WR�SURGXFH�DQ\�RI�WKH�DERYH�UHTXHVWHG�GRFXPHQWV�LV�IXUWKHU�

HYLGHQFH�RI�LWV�ZLOOIXO�YLRODWLRQ�RI�WKLV�&RXUW¶V�2UGHU�DQG�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH���

7KHVH�GRFXPHQWV�PXVW�H[LVW��

$V�HDUO\�DV�������0RQVDQWR�GLVFORVHG�LQ�LWV�DQQXDO�UHSRUW�WKH�LPSRUWDQFH�RI�WKH�&2;���

LQKLELWRU�SURMHFW�VWDWLQJ��

5('$&7('
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�
�

6XUHO\��WKLV�GLVFORVXUH�ZRXOG�QRW�PDNH�LW�LQWR�WKH�SXEOLF�UHSRUW�RI�D�PXOWL�ELOOLRQ�GROODU�

FRPSDQ\�ZLWKRXW�VRPH�W\SH�RI�XQGHUO\LQJ�ILQDQFLDO�DQDO\VLV�E\�WKH�FRPSDQ\���7KH�W\SHV�RI�

LQWHUQDO�ILQDQFLDO�GRFXPHQWV�WKDW�VKRXOG�H[LVW�UHODWHG�WR�D�&2;���LQKLELWRU�SURMHFW�ZRXOG�LQFOXGH�

DW�OHDVW�WKH�IROORZLQJ��

x� $QQXDO�PDQDJHPHQW�UHSRUWV��
x� 5	'�PDQDJHPHQW�UHSRUWV��
x� 3URGXFW�GHYHORSPHQW�PDQDJHPHQW�UHSRUWV��
x� 6DOHV�DQG�PDUNHWLQJ�PDQDJHPHQW�UHSRUWV��
x� %RDUG�RI�'LUHFWRUV�UHSRUWV��DQG�
x� 5	'�UHSRUWV�GHYRWHG�WR�&2;���,QKLELWRUV��

'HIHQGDQWV¶�IDLOXUH�WR�SURGXFH�PHDQLQJIXO�RU�FRPSOHWH�LQWHUQDO�GRFXPHQWV�UHODWHG�WR�WKH�

ILQDQFLDO�DQDO\VLV�RU�IRUHFDVWLQJ�RI�&2;���LQKLELWRU�VDOHV�LV�VWDJJHULQJ���,Q�IDFW��LWV�RZQ�

GRFXPHQWV�HYLGHQFH�WKH�H[LVWHQFH�RI�VXPPDUL]HG�ILQDQFLDO�GDWD���)RU�H[DPSOH��D�GRFXPHQW�EDWHV�

QXPEHUHG�%<8�3)(��������WKURXJK�%<8�3)(��������WLWOHG�³

´�LQFOXGHV�D�

VFKHGXOH����WKDW�SURYLGHV�D�VDOHV�IRUHFDVW�IRU�&HOHEUH[�IURP������WKURXJK��������+RZHYHU��DW�WKH�

WRS�RI�WKH�VFKHGXOH�LW�VWDWHV�WKDW�WKHVH�QXPEHUV�DUH�DQ�³ �´��6XUHO\��LI�D�

GRFXPHQW�H[LVWV�ZKLFK�VKRZV�QXPEHUV�DV�DQ�³ ´�3IL]HU�PXVW�SRVVHVV�

GRFXPHQWV�WKDW�FRQWDLQ�DFWXDO�FDOFXODWLRQV�XVHG�LQWHUQDOO\�E\�WKH�FRPSDQ\���$QRWKHU�H[DPSOH��DW�

%<8�3)(��������WKURXJK�%<8�3)(���������LV�D�GRFXPHQW�WLWOHG�³ ´�

ZKLFK�FRQWDLQV�UHOHYDQW�UHTXHVWHG�ILQDQFLDO�GDWD��EXW�RQO\�IRU�WKH�WKLUG�TXDUWHU�RI��������1R�RWKHU�

GDWD�OLNH�WKLV�IRU�RWKHU�SHULRGV�KDYH�EHHQ�SURGXFHG���7R�GDWH��3IL]HU�KDV�LQWHQWLRQDOO\�IODXQWHG�WKH�

&RXUW¶V�2UGHU�DQG�IDLOHG�WR�SURGXFH�DQ\�VXFK�GRFXPHQWV��

�������������������������������������������������
����0RQVDQWR������$QQXDO�5HSRUW��S������%<8�3)(�������������([�������
����%<8�3)(���������([�������

5('$&7('

5('$&7('

5('$&7('

5('$&7('

5('$&7('
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,;�� 3),=(5�&217,18(6�72�',65(*$5'�7+(�&2857¶6�25'(5�:,7+�
,1$335235,$7(�5('$&7,216�$1'�1(:/<�$66(57('�35,9,/(*(�
&/$,06��

2Q����0DUFK�������WKH�&RXUW�RUGHUHG�3IL]HU�

>W@R�UHPRYH�DQ\�UHGDFWLRQV�QRW�EDVHG�RQ�SULYLOHJH�IURP�WKH�
VFLHQWLILF�QRWHERRNV�DQG�UHODWHG�GRFXPHQWDWLRQ�DOUHDG\�SURYLGHG�WR�
%<8�����

,Q�VSLWH�RI�WKH�&RXUW¶V�2UGHU��3IL]HU�FRQWLQXHV�XVLQJ�UHGDFWLRQV�DQG�LPSURSHU�SULYLOHJH�

FODLPV�WR�KLGH�UHOHYDQW�VFLHQWLILF�QRWHERRNV�DQG�GRFXPHQWV���3IL]HU¶V�UHGDFWLRQV�DQG�SULYLOHJH�

FODLPV�FRYHU�VFLHQWLILF�GDWD�DQG�VWUDWHJLF�EXVLQHVV�GHFLVLRQV�WKDW�DUH�UHOHYDQW�WR�LWV�FHQWUDO�

GHIHQVH²WKDW�'U��6LPPRQV¶V�ELRORJLFDO�PDWHULDOV�DQG�RWKHU�WUDGH�VHFUHWV�GLG�QRW�ZRUN���6RPH�

UHGDFWHG�DQG�RU�ZLWKKHOG�LQIRUPDWLRQ�LV�IURP�WKH�FULWLFDO������PLG������WLPH�SHULRG�ZKHQ�

0RQVDQWR�RQO\�KDG�'U��6LPPRQV¶V�UHFRPELQDQW�&2;���WHFKQRORJ\����

$V�H[SODLQHG�EHORZ��3IL]HU�SUHYLRXVO\�FODLPHG�WKHVH�SDJHV�ZHUH�LUUHOHYDQW���+RZHYHU��

ZKHQ�IDFHG�ZLWK�D�&RXUW�2UGHU��3IL]HU�QRZ�FODLPV�WKDW�WKH�SDJHV�UHIOHFW�UHVSRQVLYH�LQIRUPDWLRQ�

FRPPXQLFDWHG�WR�LWV�SDWHQW�DWWRUQH\V�DQG�DUH��WKHUHIRUH��SULYLOHJHG���3IL]HU�PDNHV�WKLV�FODLP�LQ�

VSLWH�RI�WKH�5HVHDUFK�$JUHHPHQW¶V�FOHDU�PDQGDWH�WKDW�%<8�ZRXOG�FRQWURO�WKH�SDWHQW�SURFHVV�ZLWK�

UHVSHFW�WR�WKH�&2;���SURMHFW��

:LWK�UHVSHFW�WR�SURVSHFWLYH�SDWHQW�ULJKWV�UHIHUUHG�WR�LQ�
SDUDJUDSK������81,9(56,7<�VKDOO�KDYH�WKH�ULJKW�WR�GHVLJQDWH��
DW�LWV�VROH�RSWLRQ��HLWKHU�0216$172¶6�3DWHQW�'HSDUWPHQW�RU�
D�SDWHQW�DWWRUQH\�LQ�SULYDWH�SUDFWLFH�WR�SUHSDUH��ILOH�DQG�
SURVHFXWH�SDWHQW�DSSOLFDWLRQV������

%DVHG�RQ�WKH�5HVHDUFK�$JUHHPHQW��DOO�&2;���SURMHFW�UHODWHG�0RQVDQWR�FRPPXQLFDWLRQV�

ZLWK�LQWHUQDO�RU�RXWVLGH�SDWHQW�FRXQVHO�VKRXOG�KDYH�EHHQ�GRQH�RQ�EHKDOI�RI��DQG�VKDUHG�ZLWK��

�������������������������������������������������
����2UGHU�'HHPLQJ�0RRW�%<8¶V�0RWLRQ�)RU�5H�'HVLJQDWLRQ�:LWK�0RGLILFDWLRQV�����0DU�����'NW��1R������DW�����
�HPSKDVLV�DGGHG���
����5HVHDUFK�$JUHHPHQW����������$XJ�����%<8����������([�������HPSKDVLV�DGGHG���
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%<8���,QVWHDG��0RQVDQWR�H[FOXGHG�%<8�DQG�QRZ�ZLWKKROGV�GRFXPHQWV��WKDW�LW�SUHYLRXVO\�

FODLPHG�ZHUH�LUUHOHYDQW��EHFDXVH�WKH�GRFXPHQWV�DUH�DOOHJHGO\�FRPPXQLFDWLRQV�ZLWK�SDWHQW�

DWWRUQH\V�UHODWHG�WR�WKH�&2;���SURMHFW��

,Q�OLJKW�RI�3IL]HU�DQG�LWV�&KLFDJR�FRXQVHO¶V�KLVWRU\�RI�PLVUHSUHVHQWDWLRQV��%<8�GRHV�QRW�

EHOLHYH�3IL]HU¶V�QHZ�FODLPV�RI�SULYLOHJH���)XUWKHU��3IL]HU¶V�SULYLOHJH�FODLP�ZLWK�UHVSHFW�WR�%<8�

YLRODWHV�WKH�5HVHDUFK�$JUHHPHQW¶V�SURYLVLRQ�WKDW�&2;���SURMHFW�SDWHQW�ZRUN�ZRXOG�EH�

SHUIRUPHG�RQ�%<8¶V�EHKDOI�DQG�ZLWK�FRXQVHO�DSSURYHG�E\�%<8���7KHUHIRUH��%<8�UHVSHFWIXOO\�

UHTXHVWV�WKDW�WKH�&RXUW�UHYLHZ�WKH�UHPDLQLQJ�UHGDFWLRQV�WR�3IL]HU¶V�VFLHQWLILF�QRWHERRNV�LQ�

FDPHUD����

3IL]HU¶V�ORQJ�KLVWRU\�RI�DEXVLQJ�UHGDFWLRQV�LV�RXWOLQHG�EHORZ���

$�� 3IL]HU¶V�(DUO\�3URGXFWLRQV�&RQWDLQHG�8QH[SODLQHG�5HGDFWLRQV��

$OPRVW�LPPHGLDWHO\�DIWHU�3IL]HU�SURGXFHG�LWV�)'$�DQG�7HYD�SURGXFWLRQV��%<8�QRWHG�

WKDW�3IL]HU¶V�SURGXFWLRQ�FRQWDLQHG�QXPHURXV�UHGDFWLRQV�ZLWK�QR�LQGLFDWLRQ�WKDW�UHGDFWLRQV�KDG�

EHHQ�PDGH�IRU�SULYLOHJH�DQG�ZLWKRXW�DQ\�ORJ�H[SODLQLQJ�WKH�UHGDFWLRQV���%<8�ZURWH�3IL]HU�RQ����

-XO\�������

,Q�RXU�SUHOLPLQDU\�UHYLHZ�RI�WKH�UHJXODWRU\�GRFXPHQWV�3IL]HU�
SURGXFHG�RQ�-XQH�����������ZH�KDYH�GLVFRYHUHG�D�QXPEHU�RI�
UHGDFWLRQV���7KHVH�LQFOXGH�VHYHUDO�FRPSOHWH�SDJHV�UHDGLQJ�RQO\���
µ5('$&7('���&KHPLVWU\��0DQXIDFWXULQJ�	�&RQWURO�,QIRUPDWLRQ�
IRU�/LWLJDWLRQ�3UHSDUDWLRQ�¶��3IL]HU�GLG�QRW�SURYLGH�DQ\�SULYLOHJH�
ORJ�GHVFULELQJ�WKH�ZLWKKHOG�GRFXPHQWV�ZLWK�DQ\�SDUWLFXODULW\�RU�
LQGLFDWLQJ�ZKDW�SULYLOHJH�3IL]HU�LV�DVVHUWLQJ�ZLWK�UHVSHFW�WR�WKHVH�
PLVVLQJ�VHFWLRQV������

2Q����$XJXVW�������%<8�IROORZHG�XS�LWV����-XO\������OHWWHU�DQG�SURYLGHG�D�OLVW�RI�RYHU�

����GRFXPHQWV�FRQWDLQLQJ�XQH[SODLQHG�UHGDFWLRQV������%<8�H[SODLQHG�WKH�SUREOHP�LQ�GHWDLO��

�������������������������������������������������
����/WU��IURP�$��$QGHUVRQ�WR�/��6FKQHLGHU�����-XO�����([�������HPSKDVLV�DGGHG���
����/WU��IURP�/��%HXV�WR�/��6FKQHLGHU�����$XJ�����([�������HPSKDVLV�DGGHG���
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x� 3)&���������UHDGV�VLPSO\��³3DJHV�3)&���������WR�3)&���������KDYH�EHHQ�
UHGDFWHG´�

x� 3)&���������LV�D�WUDQVPLWWDO�UHFRUG�ZKHUHLQ�WKH�HQWLUH�ERG\�RI�WKH�GRFXPHQW�LV�
UHGDFWHG�ZLWK�QR�H[SODQDWLRQ�

x� 3)&���������GLVFXVVHV�WHVW�UHVXOWV�IRU�D�FODVV�RI�&2;���LQKLELWRUV��\HW�WKH�
³,VVXHV´�VHFWLRQ�LV�SDUWLDOO\�UHGDFWHG�ZLWK�QR�H[SODQDWLRQ�����

%�� 3IL]HU�&ODLPHG�7KDW�,WV�8QH[SODLQHG�5HGDFWLRQV�:HUH�%DVHG�2Q�5HOHYDQFH��

2Q����6HSWHPEHU�������0V��6FKQHLGHU�ZURWH�%<8���

)LQDOO\��LQ�UHVSRQVH�WR�\RXU�UHTXHVW�UHJDUGLQJ�UHGDFWLRQV��LW�LV�VDIH�
WR�VD\�WKDW�LI�WKH�UHGDFWLRQV�DUH�QRW�UHFRUGHG�LQ�WKH�7HYD�
SULYLOHJH�ORJ��WKH\�ZHUH�PDGH�EHFDXVH�WKH�XQGHUO\LQJ�
LQIRUPDWLRQ�SHUWDLQV�WR�UHVHDUFK�RQ�SURGXFWV�RWKHU�WKDQ�&2;�
��LQKLELWRUV������

2Q���2FWREHU�������0V��6FKQHLGHU�SURYLGHG�IXUWKHU�DUJXPHQWV�LQ�VXSSRUW�RI�3IL]HU¶V�

UHGDFWLRQV���6KH�FODLPHG�ZLWK�UHVSHFW�WR�WKH�)'$�SURGXFWLRQ�WKDW��

WKH�RQO\�UHGDFWLRQV�DUH�IRU�SDWLHQW�LQIRUPDWLRQ��FKHPLVWU\��
PDQXIDFWXULQJ�DQG�FRQWURO��µ&0&¶��LQIRUPDWLRQ�DQG�SHUVRQDO�
LQIRUPDWLRQ�VXFK�DV�VRFLDO�VHFXULW\�QXPEHUV�����

:LWK�UHVSHFW�WR�3IL]HU¶V�7HYD�SURGXFWLRQ��0V��6FKQHLGHU�DGPLWWHG�WKDW�GRFXPHQWV�KDG�

EHHQ�UHGDFWHG�IRU�UHDVRQV�RWKHU�WKDQ�SULYLOHJH�DQG�FODLPHG�WKDW�

>V@RPH�GRFXPHQWV�ZHUH�UHGDFWHG�EHFDXVH�WKH\�FRQWDLQ�
LQIRUPDWLRQ�XQUHODWHG�WR�&2;�������

%<8�ZDV�FRQFHUQHG�ZLWK�3IL]HU¶V�VWDWHPHQW�JLYHQ�WKH�5RFKHVWHU�&RXUW¶V�'HFLVLRQ�DQG�

2UGHU�GDWHG����0DUFK��������

�������������������������������������������������
����,G���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����6HS�����([�������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�$��$QGHUVRQ����2FW�����([�������HPSKDVLV�DGGHG���
����,G���HPSKDVLV�DGGHG���
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2QH�RI�3IL]HU¶V�XQH[SODLQHG�UHGDFWLRQV��DQG�RQH�RI�LWV�VXEVHTXHQW�EDVHOHVV�FODLPV�RI�

SULYLOHJH��ZDV�D�'U��6HLEHUW�QRWHERRN�SDJH�GDWHG�DSSUR[LPDWHO\����$XJXVW������VWDWLQJ�³JHW�WKH�

6LPPRQV�HIIHFW�´�����

&�� %<8�&RQWLQXHG�4XHVWLRQLQJ�3IL]HU¶V�8QH[SODLQHG�5HGDFWLRQV�$QG�)LOHG�,WV�
0RWLRQ�7R�&RPSHO��

%<8�ZURWH�3IL]HU�DJDLQ�RQ���2FWREHU�������H[SODLQLQJ�WKH�VFRSH�RI�WKH�SUREOHP���

���RI�WKH�����VFLHQWLILF�QRWHERRNV�3IL]HU�SURGXFHG�FRQWDLQ�
UHGDFWLRQV���0DQ\�RI�WKHVH�UHGDFWLRQV�DUH�VXUURXQGHG�E\�&2;���
UHODWHG�PDWHULDO������

%<8�DVNHG�WKDW�3IL]HU�HLWKHU�FRPSO\�ZLWK�)5&3����E�����$��E\�GHVFULELQJ�DQ\�

UHGDFWLRQV�PDGH�RQ�WKH�EDVLV�RI�SULYLOHJH�RU�SURGXFH�WKH�UHGDFWHG�SRUWLRQV�RI�HDFK�VFLHQWLILF�

QRWHERRN�E\�WKH�HQG�RI�2FWREHU����������

�������������������������������������������������
����'HFLVLRQ�DQG�2UGHU�����0DU�����%<8�3)(�������DW������([�������HPSKDVLV�DGGHG���
����60������������([�������
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����2FW�����([�������
����,G���

5('$&7('

5('$&7('
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,QVWHDG��RQ����2FWREHU�������3IL]HU�DJDLQ�DGPLWWHG�WKDW�LWV�UHGDFWLRQV�ZHUH�EDVHG�RQ�

UHOHYDQFH��UDWKHU�WKDQ�DQ\�FODLP�RI�SULYLOHJH��EXW�UHIXVHG�WR�SURGXFH�DGGLWLRQDO�QRWHERRNV��

,Q�RXU�YLHZ��ORFDWLQJ�UHGDFWLRQV�LQ�RQO\����RI�����VFLHQWLILF�
QRWHERRNV�VKRZV�WKDW�3IL]HU�GLG�QRW�RYHU�UHGDFW��7KH�PHUH�IDFW�
WKDW�WKH�UHGDFWHG�SDJHV�DUH�VXUURXQGHG�E\�&2;���UHODWHG�
PDWHULDO�GRHV�QRW�PHDQ�WKH�UHGDFWLRQV�DUH�UHODWHG�WR�&2;�����,�
DP�TXLWH�FRQILGHQW�\RX�URXWLQHO\�ZRUN�RQ�PXOWLSOH�PDWWHUV�RQ�WKH�
VDPH�GD\��MXVW�DV�3IL]HU�VFLHQWLVWV�GR���)LQDOO\��\RXU�UHTXHVW�WKDW�ZH�
UHSURGXFH�����QRWHERRNV�E\�WKH�HQG�RI�WKH�PRQWK��UHJDUGOHVV�RI�WKH�
WRSLFV�FRQWDLQHG�LQ�WKRVH�QRWHERRNV��LV�XQUHDVRQDEOH��SDUWLFXODUO\�
JLYHQ�WKDW�WKH�YDVW�TXDQWLW\�RI�WKHVH�QRWHERRNV�DUH�RI�OLWWOH�WR�QR�
UHOHYDQFH�LQ�WKLV�OLWLJDWLRQ���:H�DUH�HQWLWOHG�WR�DQG�LQWHQG�WR�UHO\�
RQ�WKH�UHGDFWLRQV�PDGH�GXULQJ�WKH�7HYD�OLWLJDWLRQ�����

,Q�OLJKW�RI�3IL]HU¶V�FRQWLQXHG�UHIXVDO�WR�SURGXFH�RU�FODLP�SULYLOHJH�RYHU�VFLHQWLILF�

QRWHERRNV�DVVLJQHG�WR�UHVHDUFKHUV�ZRUNLQJ�RQ�WKH�&2;���SURMHFW�GXULQJ�WKH�FULWLFDOO\�UHOHYDQW�

����������WLPH�SHULRGV��%<8�ILOHG�LWV�PRWLRQ�WR�FRPSHO��ZKLFK�LQFOXGHG�D�UHTXHVW�WKDW�WKH�&RXUW�

FRPSHO�3IL]HU�WR�SURGXFH�

XQUHGDFWHG�FRSLHV�RI�DOO�QRWHERRNV�LVVXHG�UHVHDUFKHUV�ZRUNLQJ�RQ�
WKH�&2;���RU�',3�SURMHFWV�EHWZHHQ������DQG�������DV�ZHOO�DV�DOO�
UHSRUWV��HPDLOV��PHPRV�RU�RWKHU�GRFXPHQWV�DXWKRUHG�E\�WKHVH�
VFLHQWLVWV�UHJDUGLQJ�&2;����&2;����DQG�',3�UHVHDUFK������

$OPRVW�VL[�PRQWKV�DIWHU�LWV�LQLWLDO�FRPSODLQWV�DERXW�3IL]HU¶V�XQH[SODLQHG�UHGDFWLRQV��RQ�

���)HEUXDU\�������%<8�DJDLQ�ZURWH�UHJDUGLQJ�³WKH�FRQWLQXLQJ�SUREOHP�ZLWK�XQH[SODLQHG�

UHGDFWLRQV�´�����%<8�LGHQWLILHG�UHGDFWLRQV�LQ����UHVHDUFKHUV¶�QRWHERRNV���6XFK�UHGDFWLRQV�

LQFOXGHG�QRWHV�FRQFHUQLQJ�EXVLQHVV�VWUDWHJ\�PHHWLQJV�LQ�'U��6HLEHUW¶V�SHUVRQDO�QRWHERRNV���)RU�

H[DPSOH��%<8¶V���2FWREHU������OHWWHU�LGHQWLILHG�WKDW�3IL]HU�KDG�UHGDFWHG�'U��6HLEHUW¶V�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����'NW��1R�����DW����HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����)HE�����([�������
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QRWHERRNV�DV�IROORZV��³ ´����DQG�³

¶´���������

'�� 7KH�&RXUW�2UGHUHG�3IL]HU�7R�5HPRYH�,WV�5HOHYDQFH�2EMHFWLRQV�$QG�/RJ�
$Q\�3ULYLOHJH�5HGDFWLRQV��

2Q����0DUFK�������WKH�&RXUW�RUGHUHG�3IL]HU�WR�

UHPRYH�DQ\�UHGDFWLRQV�QRW�EDVHG�RQ�SULYLOHJH�IURP�WKH�
VFLHQWLILF�QRWHERRNV�DQG�UHODWHG�GRFXPHQWDWLRQ�DOUHDG\�SURYLGHG�
WR�%<8��

SURYLGH�SULYLOHJH�ORJV��ZLWKLQ����GD\V��IRU�UHGDFWLRQV�EDVHG�RQ�
SULYLOHJH�WKDW�DUH�QRW�DOUHDG\�LGHQWLILHG�RQ�LWV�SULYLOHJH�ORJV�DQG�WR�
SURYLGH�XSGDWHG�SULYLOHJH�ORJV�LI�3IL]HU�UHGDFWV�LQIRUPDWLRQ�EDVHG�
RQ�SULYLOHJH�LQ�IXWXUH�GLVFRYHU\�����

(�� $IWHU�7KH�&RXUW¶V�2UGHU��3IL]HU�&KDQJHG�7KH�%DVHV�)RU�,WV�5HGDFWLRQV�
)URP�5HOHYDQFH�7R�3ULYLOHJH²%XW�'LG�1RW�3URGXFH�,WV�5HGDFWHG�6FLHQWLILF�
1RWHERRNV��

3IL]HU�IDLOHG�WR�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU�WR�UHPRYH�UHGDFWLRQV�RU�SURYLGH�SULYLOHJH�

ORJV�ZLWKLQ����GD\V���%<8�UDLVHG�WKH�LVVXH�DJDLQ�LQ�LWV�EULHI�SUHSDUHG�IRU�WKH����-XO\������

KHDULQJ�DQG�LGHQWLILHG����VSHFLILF�UHGDFWLRQV�RI�VFLHQWLILF�QRWHERRNV�WKDW�3IL]HU�KDG�QRW�

H[SODLQHG��

x�
�

x� �

x�

x� �

�������������������������������������������������
����3)&��������������([�������
����3)&���������������([�������
����2UGHU�'HHPLQJ�0RRW�%<8¶V�0RWLRQ�IRU�5H�'HVLJQDWLRQ�:LWK�0RGLILFDWLRQV�����0DU�����'NW��1R������DW�����
�HPSKDVLV�DGGHG���

5('$&7(' 5('$&7('

5('$&7('

5('$&7('

5('$&7('

5('$&7('
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x�

x� �

x�

x�

x� DQG��

x� �����

,Q�UHVSRQVH�WR�WKH�&RXUW¶V�2UGHU��RQ����-XO\�������3IL]HU�VHQW�%<8�D�VXSSOHPHQWDO�

SULYLOHJH�ORJ�OLVWLQJ�HDFK�RI�WKH����QRWHERRNV�%<8�PHQWLRQHG�LQ�LWV�EULHI�WR�WKH�&RXUW�������(DFK�

RI�WKH�QRWHERRNV�OLVWHG�RQ�WKH�3ULYLOHJH�/RJ�LV�GHVFULEHG�DV�SULYLOHJHG�LQ�VRPH�YHUVLRQ�RI�WKH�

IROORZLQJ����

+DQGZULWWHQ�QRWHV�PHPRULDOL]LQJ�FRQILGHQWLDO�FRPPXQLFDWLRQV�
ZLWK�SDWHQW�FRXQVHO��-��%XORFN��UHIOHFWLQJ�OHJDO�DGYLFH�UHJDUGLQJ�
SDWHQW�SURVHFXWLRQ�����

)�� 3IL]HU¶V�1HZ�3ULYLOHJH�&ODLPV�&RQFHDOHG�$W�/HDVW�2QH�5HOHYDQW��1RQ�
3ULYLOHJHG�'RFXPHQW��

'HVSLWH�3IL]HU¶V�QHZO\�DVVHUWHG�SULYLOHJH�FODLPV��%<8�KDG�LQGHSHQGHQWO\�GLVFRYHUHG�WKDW�

RQH�RI�WKH�GRFXPHQWV�RQ�3IL]HU¶V����-XO\�������SULYLOHJH�ORJ�ZDV�QRW�SULYLOHJHG�DQG�ZDV�UHOHYDQW�

EHFDXVH�LW�UHIHUUHG�WR�'U��6LPPRQV��VWDWLQJ�³JHW�WKH�6LPPRQV�HIIHFW�´��%<8�GHVFULEHG�WKH�

FRQWLQXLQJ�UHGDFWLRQ�SUREOHP�DW�WKH����-XO\������KHDULQJ�DQG�GLVSOD\HG�WKH�³JHW�WKH�6LPPRQV�

HIIHFW´�GRFXPHQW�IRU�WKH�&RXUW����

�������������������������������������������������
����3ODLQWLIIV¶�0HPRUDQGXP�IRU�-XO\����������+HDULQJ�����-XO�����'NW������DW��������
����/WU��IURP�1��.RSLQVNL�WR�/�5��:LOOLDPV��ZLWK�DWWDFKHG�3ULYLOHJH�/RJ������-XO�����([�������
����,G���HPSKDVLV�DGGHG���

5('$&7('

5('$&7('

5('$&7('

5('$&7('

5('$&7('

5('$&7('
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*�� 0V��6FKQHLGHU�5HSUHVHQWHG�7R�7KH�&RXUW�7KDW�3IL]HU�+DG�3URGXFHG�7KH�
³JHW�WKH�6LPPRQV�HIIHFW´�3DJH��

,Q�UHVSRQVH�WR�WKH�&RXUW¶V�TXHVWLRQLQJ��0V��6FKQHLGHU�FODLPHG�WKDW�WKH�³JHW�WKH�6LPPRQV�

HIIHFW´�GRFXPHQW�KDG�EHHQ�SURGXFHG�WKH�GD\�EHIRUH��

7+(�&2857���:KDW�DERXW�WKH�H[KLELW�WKDW�0U��:LOOLDPV�VKRZHG�
WKDW�KDG�EHHQ�UHGDFWHG�LQ�RQH�OLWLJDWLRQ�DQG�ZDV�SULYLOHJHG�EXW�LW�
KDG�EHHQ�SURGXFHG�LQ�WKH�RWKHU�OLWLJDWLRQ�DQG�FOHDUO\�PDGH�
UHIHUHQFH�WR�WKH�6LPPRQV�&2;����

05��+$/(<���5LJKW���$QG�WKH����XQGHU�WKH�0HUFN�OLWLJDWLRQ��LI�\RX�
JR�EDFN�DQG�\RX�ORRN�DW�LW��WKDW
V�DOO�XQGHU�WKH�SDWHQW�WKDW�ZDV�ILOHG�
E\�WKH�ODZ\HU�ZKLFK�ZH�FODLP�WR�EH�SULYLOHJHG�XQGHU�ZRUN�SURGXFW�
GRFWULQH�WKDW�LW�ZDV�D�SULYLOHJHG�GRFXPHQW����LW�ZDV�LQDGYHUWHQWO\�
SURGXFHG�LQ�WKH�0HUFN�OLWLJDWLRQ��ZKHQ�WKH\�WDONHG�DERXW�WKH�
ZDLYHU�SRLQWV��,�XQGHUVWDQG�LW��JRLQJ�RXW��ULJKW"�

06��6&+1(,'(5���0\�XQGHUVWDQGLQJ�LV�WKDW�ZHQW�RXW�
\HVWHUGD\�DQG�WKH\�VKRXOG�KDYH�UHFHLYHG�LW�WKLV�PRUQLQJ�LQ�XQ�
UHGDFWHG�IRUP�����

%<8�ZDLWHG�XQWLO���$XJXVW�������EXW�GLG�QRW�UHFHLYH�WKH�XQ�UHGDFWHG�³JHW�WKH�6LPPRQV�

HIIHFW´�SDJH���7KHUHDIWHU��%<8�ZURWH�3IL]HU�H[SODLQLQJ�WKDW�3IL]HU�KDG�QRW�SURGXFHG�DQ�

XQUHGDFWHG�FRS\�RI�WKH�³JHW�WKH�6LPPRQV�HIIHFW´�SDJH��EXW�KDG�LQVWHDG�SURGXFHG�D����-XO\������

SULYLOHJH�ORJ�FODLPLQJ�WKDW�WKH�³JHW�WKH�6LPPRQV�HIIHFW´�SDJH�ZDV�SULYLOHJHG�RQ�WKH�JURXQGV�WKDW�

LW�FRQWDLQHG�³>K@DQGZULWWHQ�QRWHV�PHPRULDOL]LQJ�FRQILGHQWLDO�FRPPXQLFDWLRQV�ZLWK�SDWHQW�

FRXQVHO��/��6ZDQH\��UHIOHFWLQJ�OHJDO�DGYLFH�UHJDUGLQJ�SDWHQW�SURVHFXWLRQ�´�����%<8�WKHQ�

GHPDQGHG�WKDW�3IL]HU�FRUUHFW�0V��6FKQHLGHU¶V�PLVUHSUHVHQWDWLRQ�WR�WKH�&RXUW���

�������������������������������������������������
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO���������������([�������HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�'��3DUNLQVRQ����$XJ�����([�������
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2QO\�WKHQ��RQ���$XJXVW��������RYHU�D�ZHHN�DIWHU�KHU�PLVUHSUHVHQWDWLRQ�WR�WKLV�&RXUW��GLG�

3IL]HU�FRUUHFW�0V��6FKQHLGHU¶V�PLVUHSUHVHQWDWLRQ�DQG�SURGXFH�D�FRS\�RI�WKH�³JHW�WKH�6LPPRQV�

HIIHFW´�SDJH�WR�%<8�����

+�� 3IL]HU¶V�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�0DLQWDLQV�3IL]HU¶V�1HZO\�$VVHUWHG�
3ULYLOHJH�&ODLPV��

2Q����2FWREHU��������3IL]HU�VWRRG�E\�LWV�QHZ�SULYLOHJH�FODLPV��FODLPLQJ�WKDW�LW�KDG�

>3@URGXFHG�OHJLEOH��XQUHGDFWHG��H[FHSW�IRU�SULYLOHJH��FRSLHV�RI�
HYHU\�QRWHERRN�LQ�LWV�SRVVHVVLRQ��FXVWRG\�RU�FRQWURO�ZKLFK�LW�KDV�
ORFDWHG�DQG�ZKLFK�LV�HYHQ�DUJXDEO\�UHVSRQVLYH�WR�%<8¶V�GLVFRYHU\�
UHTXHVWV��UHVXOWLQJ�LQ�WKH�SURGXFWLRQ�RI�RYHU������QRWHERRNV�����

%DVHG�RQ�LWV�QHZ�SULYLOHJH�FODLPV��3IL]HU�KDV�FRQWLQXHG�WR�ZLWKKROG�QRWHERRN�SDJHV�WKDW�

DUH�DSSDUHQWO\�UHOHYDQW�DQG�RYHU�ZKLFK�QR�ORJLFDO�FODLP�RI�SULYLOHJH�FDQ�EH�DVVHUWHG��LQFOXGLQJ�

WKRVH�OLVWHG�LQ�%<8¶V�EULHI�IRU�WKH����-XO\������KHDULQJ���,Q�OLJKW�RI�3IL]HU¶V�KLVWRU\�RI�

PLVUHSUHVHQWDWLRQV�DQG�WKH�³JHW�6LPPRQV�HIIHFW´�SDJH��%<8�TXHVWLRQV�WKH�OHJLWLPDF\�RI�3IL]HU¶V�

QHZO\�DVVHUWHG�SULYLOHJH�FODLPV����
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�������������������������������������������������
����/WU��IURP�1��.RSLQVNL�WR�/�5��:LOOLDPV����$XJ�����([�������
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R�������
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;�� 3),=(5�67,//�+$6�127�352'8&('�0,187(6�)520�$7�/($67����
%2$5'�0((7,1*6�%(7:((1������$1'�������

,Q�OLJKW�RI�WKH����0�GD\�1HHGOHPDQ�GRFXPHQW��0RQVDQWR¶V�&(2�ZDV�FOHDUO\�SHUVRQDOO\�

LQYROYHG�LQ�WKH�&2;���SURMHFW��

7DNLQJ�D�OHDS�RI�IDLWK�DIWHU�,�MRLQHG�0RQVDQWR��DQG�ZLWK�WKH�KHOS�
RI�D�&(2�ZKR�UHFRJQL]HG�WKH�LPSRUWDQFH�RI�KDYLQJ�D�FULWLFDO�
PDVV�RI�VFLHQWLVWV�IRFXVHG�RQ�D�SUREOHP��ZH�PRELOL]HG����
PROHFXODU�DQG�FHOO�ELRORJLVWV�WR�FORQH�DQG�H[SUHVV�WKH�KXPDQ�
JHQHV�IRU�ERWK�IRUPV�RI�WKH�HQ]\PH�DQG�WR�VHW�XS�KLJK�WKURXJKSXW�
DVVD\V�ORRNLQJ�IRU�DFWLYH�FRPSRXQGV�ZLWK�GLIIHUHQWLDO�DFWLYLWLHV�
DJDLQVW�WKH�WZR�HQ]\PHV��:H�DOVR�PRELOL]HG�RQH�WKLUG�RI�DOO�WKH�
PHGLFLQDO�FKHPLVWV�DW�6HDUOH�WR�V\QWKHVL]H�FDQGLGDWH�FRPSRXQGV��
FUHDWLQJ�DQ�LQWHQVH��KLJKO\�IRFXVHG�HIIRUW�����

$V�D�SXEOLFO\�WUDGHG�)RUWXQH�����FRPSDQ\�ZLWK�DOO�WKH�DWWHQGDQW�UHSRUWLQJ�UHTXLUHPHQWV��

LW�LV�LQFUHGLEOH�WR�EHOLHYH�WKDW�WKH�PRELOL]DWLRQ�RI�UHVRXUFHV�'U��1HHGOHPDQ�GHVFULEHV��ZLWK�WKH�

&(2¶V�LQYROYHPHQW��ZRXOG�QRW�KDYH�EHHQ�DSSURYHG�E\��RU�DW�OHDVW�SUHVHQWHG�WR��WKH�%RDUG�RI�

'LUHFWRUV��

3IL]HU¶V�DWWHPSW�WR�PLQLPL]H�WKH�UHOHYDQFH�RI�WKH�ERDUG�PHHWLQJV�LV�MXVW�DQRWKHU�

PLVUHSUHVHQWDWLRQ��

$V�RI�-XO\�¶����WKH�&2;���&HOHEUH[��ZKDWHYHU�\RX�ZDQW�WR�FDOO�LW��
LVQ¶W�LQ�WKH�WRS�WHQ�UHVHDUFK�SURMHFWV���*R�WR�WKH�QH[W�SDJH���7KLV�
LV�WKH�KLJK�SRWHQWLDO�UHVHDUFK�SURMHFWV��WKH�QH[W�WHQ��LW¶V�QRW�WKHUH�
HLWKHU���,W¶V�QRW�LQ�WKH�WRS������6R�RI�FRXUVH�WKH\�ZRXOGQ¶W�EH�
WDONLQJ�DERXW�LW�LQ�WKH�ERDUG�PHHWLQJ���,W¶V�QRW�HYHQ�LQ�WKH�WRS����
SURMHFWV�DW�3IL]HU��WKH\¶UH�ZRUNLQJ�RQ�D�ORW�RI�WKLQJV��EHFDXVH�LW�
ZDVQ¶W�WKDW�ELJ�D�GHDO�WKHQ���$QG�\RX�ZRXOG�QHYHU�H[SHFW�WKDW�
OHYHO�RI�GHWDLO�WR�EH�SUHVHQWHG�WR�D�ERDUG�PHHWLQJ�����

�������������������������������������������������
����³)URP�D�WZLQNOH�LQ�WKH�H\H�WR�D�EORFNEXVWHU�GUXJ���WKH�VWRU\�RI�&HOHEUH[��KROGV�OHVVRQV�IRU�5	'�OHDGHUV�
HYHU\ZKHUH�´�DXWKRUHG�E\�3KLOLS�1HHGOHPDQ��SXEOLVKHG�LQ�5HVHDUFK�7HFKQRORJ\�0DQDJHPHQW��9RO������1R�������
1RY�����SS���������([�����HPSKDVLV�DGGHG���
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO���������������([�������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

%<8�XQGHUVWDQGV�WKDW�&HOHEUH[�ZDV�RQH�RI�0RQVDQWR¶V�PRVW�VXFFHVVIXO�GUXJV���,W�LV�QRW�

FUHGLEOH�WR�EHOLHYH�WKDW�0RQVDQWR¶V�%RDUG�RI�'LUHFWRUV�ZDV�QRW�UHFHLYLQJ�UHSRUWV�UHJDUGLQJ�

0RQVDQWR¶V�LQYHVWPHQW�LQ�WKH�SURMHFW��

2Q����-DQXDU\�������%<8�UHTXHVWHG��

$OO�GRFXPHQWV�UHODWLQJ�WR�0RQVDQWR¶V�RUJDQL]DWLRQDO�GLYLVLRQ�
RI�UHVRXUFHV�DQG�PDQSRZHU��VSHFLILFDOO\�DV�EHWZHHQ�WKH�µ',3�
3URMHFW¶�DQG�DQ\�SURMHFW�V��WR�ILQG�D�&2;���VHOHFWLYH�16$,'�
GXULQJ�WKH�\HDUV������������LQFOXGLQJ��EXW�QRW�OLPLWHG�WR��
GHSDUWPHQW�EXGJHWV��WLPHVKHHWV��RUJDQL]DWLRQDO�PHPRUDQGD��
UHSRUWV��PDQDJHPHQW�UHSRUWV��RU�FRUSRUDWH�GRFXPHQWV�����

2Q���2FWREHU�������%<8�ZURWH�0V��6FKQHLGHU�DVNLQJ�WKDW�VKH��

3OHDVH�YHULI\�ZKHWKHU�3IL]HU�KDV�SURGXFHG�DOO�WKH�GRFXPHQWV�WKDW�
UHODWH�WR�0RQVDQWR¶V�UHVHDUFK�SURMHFWV�DQG�LWV�VWUDWHJLHV�WR�GHYHORS�
&2;�UHODWHG�SURGXFWV���)RU�H[DPSOH��3IL]HU�GLG�QRW�SURGXFH�
FRPPLWWHH�PLQXWHV��QRWHV��H[HFXWLYH�VXPPDULHV��IXQGLQJ�
UHTXHVWV��PHPRUDQGD��RU�VLPLODU�GRFXPHQWV�GDWHG�HDUOLHU�WKDQ�
�������$OWKRXJK�3IL]HU�SURGXFHG�D�KDQGIXO�RI�VXFK�GRFXPHQWV�
IURP�������%<8�EHOLHYHV�WKDW�PDQ\�PRUH�VKRXOG�H[LVW���3OHDVH�
FRQILUP�WKDW�3IL]HU�SURGXFHG�DOO�GRFXPHQWV�WKDW�UHODWH�WR�
0RQVDQWR¶V�UHVHDUFK�SURMHFW�DQG�LWV�VWUDWHJLHV�WR�GHYHORS�&2;�
UHODWHG�SURGXFWV�����

2Q����0DUFK�������WKH�&RXUW�RUGHUHG�3IL]HU�WR�SURGXFH�³DOO�«�PHHWLQJ�PLQXWHV��UHSRUWV�

�LQFOXGLQJ�WKRVH�WR�%RDUGV�RI�'LUHFWRUV��«�UHIHUULQJ�RU�UHODWLQJ�WR�SODLQWLII¶V�',3�DQG�&2;�,,�

SURMHFWV�´�����

2Q����-XO\�������PRUH�WKDQ�IRXU�PRQWKV�DIWHU�WKH�&RXUW¶V�RUGHU��3IL]HU�SURGXFHG�������

SDJHV�GHVFULEHG�DV�³0RQVDQWR�PDWHULDOV�UHODWHG�WR�WKH�%RDUG�RI�'LUHFWRUV�´�$PRQJ�WKRVH�DOPRVW�

������SDJHV��3IL]HU�SURGXFHG�PLQXWHV�DQG�VXSSRUWLQJ�GRFXPHQWV�IURP�RQO\�ILYH�0RQVDQWR�ERDUG�

�������������������������������������������������
����3ODLQWLIIV¶�)LUVW�5HTXHVW�IRU�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ����DW�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU����2FW�����([������HPSKDVLV�DGGHG���
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

PHHWLQJV��WKUHH�IURP����������RQH�ERDUG�PHHWLQJ�IURP����������DQG�RQH�ERDUG�PHHWLQJ�IURP�

���������1RQH�RI�WKH�PLQXWHV�3IL]HU�SURGXFHG�FRQWDLQV�DQ\�GLVFXVVLRQ�RI�&2;�����

$IWHU�WKH�&RXUW¶V�2UGHU�WR�SURGXFH�DOO�ERDUG�PHHWLQJ�PLQXWHV��%<8�DVNHG�3IL]HU�GXULQJ�

LWV����E�����GHSRVLWLRQ�DERXW�0RQVDQWR¶V�ERDUG��3IL]HU¶V�ZLWQHVV�WHVWLILHG�WKDW�VKH�GLG�QRW�HYHQ�

NQRZ�LI�0RQVDQWR�KDG�D�ERDUG�RI�GLUHFWRUV�EHWZHHQ������DQG�������

4�� :DV�WKHUH�D�ERDUG�RI�GLUHFWRUV�RI�0RQVDQWR�LQ������
WKURXJK�����"�

$�� ,�GRQ
W�NQRZ��

4�� +DYH�\RX�HYHU�DVNHG�WKDW�TXHVWLRQ��ZKHWKHU�WKHUH�ZDV�D�
ERDUG�RI�GLUHFWRUV�DW�0RQVDQWR"�

$�� 1R������

,Q�LWV�SRVW�KHDULQJ�SURGXFWLRQ�RI�RYHU���PLOOLRQ�SDJHV��3IL]HU�KDV�QRW�SURGXFHG�DQ\�PRUH�

ERDUG�PHHWLQJ�PLQXWHV���

%XW��DFFRUGLQJ�WR�3IL]HU¶V�RZQ�GRFXPHQWV��LQ������DQG�������0RQVDQWR¶V�&RUSRUDWH�/DZ�

'HSDUWPHQW�WUDQVPLWWHG�IRXU�ER[HV�RI������DQG������³

´����IRU�DW�OHDVW����PHHWLQJV�WR�WKH�0RQVDQWR�5HFRUGV�&HQWHU���$FFRUGLQJ�WR�

3IL]HU¶V�GRFXPHQWV��WKH�³

´�����

3IL]HU�KDV�RQO\�SURGXFHG�PLQXWHV�IRU�ILYH�RI�WKH�PHHWLQJV²D�WRWDO�RI����SDJHV�IURP�WKH�

IRXU�ER[HV�RI�PLQXWHV�DQG�EDFN�XS�PDWHULDO�3IL]HU�VHQW�WR�LWV�UHFRUG�FHQWHU���

�������������������������������������������������
����%<8�3)(���������%<8�3)(���������DQG�%<8�3)(�%0B��������([�������
����%<8�3)(�%0B��������([������
����%<8�3)(���������([�������
����'HS��RI�.DWK\�2ZHQV�����-XQ����������������([������HPSKDVLV�DGGHG���
����%<8�3)(�%0B��������%<8�3)(�%0B��������([�������HPSKDVLV�DGGHG���
����,G��

5('$&7('

5('$&7('
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

3IL]HU¶V�UHSUHVHQWDWLRQ�UHJDUGLQJ�ERDUG�PLQXWHV�LV�QRW�FUHGLEOH�JLYHQ�WKH�SHUVRQDO�

LQYROYHPHQW�WKH����0�GD\�GRFXPHQW�LQGLFDWHV�WKDW�0RQVDQWR¶V�&(2�KDG�ZLWK�UHJDUG�WR�WKH�

&2;���SURMHFW��

$JDLQ��ZLWKRXW�H[SODQDWLRQ�IRU�ZK\�LW�KDV�VWLOO�QRW�SURGXFHG�DOPRVW�IRXU�ER[HV�RI�UHOHYDQW�

GRFXPHQWV��3IL]HU�VWDWHV�RQO\�WKDW�LW�³KDV�SURGXFHG�HYHU\�QRQ�SULYLOHJHG��UHVSRQVLYH�GRFXPHQW�LW�

KDV�ORFDWHG�DV�D�UHVXOW�RI�«�H[WHQVLYH�VHDUFKHV�´����

,W�LV�QRW�EHOLHYDEOH�WKDW�0RQVDQWR¶V�%RDUG�RI�'LUHFWRUV�GLG�QRW�GLVFXVV�WKH�&2;���SURMHFW�

WKDW�SURGXFHG�RQH�RI�WKH�PRVW�VXFFHVVIXO�SUHVFULSWLRQ�GUXJV�LQ�KLVWRU\���,W�DOVR�VHHPV�LPSODXVLEOH�

WKDW�D�PRELOL]DWLRQ�FKDUW�LQYROYLQJ�³���PROHFXODU�DQG�FHOO�ELRORJLVWV´�ZRXOG�QRW�KDYH�UHTXLUHG�

ERDUG�DSSURYDO��


�
�
�
�
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�
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�
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�

�������������������������������������������������
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

;,�� 3),=(5�6((.6�$1�(;�3$57(�'(&,6,21�)520�7+(�372�5(*$5',1*�
%<8¶6�,19(17256+,3�&/$,0�%$6('�21�,1&203/(7(�(9,'(1&(��

2Q����2FWREHU�������WKH�VDPH�GD\�3IL]HU�ILOHG�LWV�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�ZLWK�

WKLV�&RXUW��3IL]HU�VHQW�%<8�����SDJHV�LW�GHVFULEHG�DV�³D�UHLVVXH�DSSOLFDWLRQ�ZKLFK�3IL]HU�UHFHQWO\�

ILOHG�LQ�WKH�372�SHUWDLQLQJ�WR�WKH�µ����SDWHQW�´����

2Q����2FWREHU�������0V��6FKQHLGHU�ZURWH�0U��%HWWLO\RQ�VXJJHVWLQJ�WKDW����

$V�SDUW�RI�RXU�HIIRUW�WR�FRPSO\�ZLWK�WKH����&�)�5����������ZH�
ZRXOG�OLNH�WR�VXEPLW�DOO�RI�WKH�SOHDGLQJV��GLVFRYHU\�UHTXHVWV�
DQG�UHVSRQVHV��LQFOXGLQJ�DQ\�GRFXPHQWV�FLWHG�LQ�%<8¶V�UHVSRQVH�
WR�RXU�LQWHUURJDWRU\�FRQFHUQLQJ�%<8¶V�FODLPV�IRU�FRUUHFWLRQ�RI�
LQYHQWRUVKLS��DQG�WUDQVFULSWV�RI�GHSRVLWLRQV�WDNHQ�WR�GDWH�
�LQFOXGLQJ�H[KLELWV��WR�WKH�372�����

%HFDXVH�3IL]HU�FRQWLQXHV�WR�ZLWKKROG�FULWLFDO�GRFXPHQWV��%<8�ZDV�FRQFHUQHG�WKDW�

3IL]HU¶V�VXEPLVVLRQ�RI�WKH�GRFXPHQWV�GHVFULEHG�LQ�LWV�OHWWHU�ZRXOG�EH�DQ�LQFRPSOHWH�UHFRUG�XSRQ�

ZKLFK�DQ\�GHFLVLRQ�IURP�WKH�372�UHJDUGLQJ�3IL]HU¶V�UHLVVXH�DSSOLFDWLRQ�ZRXOG�EH�EDVHG����

���&�)�5��������VWDWHV�LQ�SDUW�WKDW��

(DFK�LQGLYLGXDO�DVVRFLDWHG�ZLWK�WKH�ILOLQJ�DQG�SURVHFXWLRQ�RI�D�
SDWHQW�DSSOLFDWLRQ�KDV�D�GXW\�RI�FDQGRU�DQG�JRRG�IDLWK�LQ�GHDOLQJ�
ZLWK�WKH�2IILFH��ZKLFK�LQFOXGHV�D�GXW\�WR�GLVFORVH�WR�WKH�2IILFH�DOO�
LQIRUPDWLRQ�NQRZQ�WR�WKDW�LQGLYLGXDO�WR�EH�PDWHULDO�WR�
SDWHQWDELOLW\��

,W�LV�DOPRVW�SRHWLF��JLYHQ�3IL]HU¶V�KLVWRU\��WKDW�3IL]HU�ZRXOG�QRZ�EH�FRQFHUQHG�ZLWK�LWV�

GXW\�RI�FDQGRU��

2Q����2FWREHU�������%<8�UDLVHG�LWV�FRQFHUQV�ZLWK�3IL]HU�WKDW�3IL]HU¶V�UHLVVXH�DSSOLFDWLRQ�

ZDV�UHDOO\�D�SDUDOOHO�SURFHHGLQJ�LQ�ZKLFK�%<8¶V�SDUWLFLSDWLRQ�ZRXOG�EH�OLPLWHG����

&DQGLGO\��'U��6LPPRQV�DQG�%<8�EHOLHYH�WKDW�3IL]HU¶V�PRWLYDWLRQ�
IRU�VHHNLQJ�WR�VXEPLW�WKHLU�GRFXPHQWV�WR�WKH�372�LV�WR�EHJLQ�D�
SDUDOOHO�SURFHHGLQJ��LQ�ZKLFK�%<8�DQG�'U��6LPPRQV¶V�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([��������
����/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����2FW�����([�������HPSKDVLV�DGGHG�����
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

SDUWLFLSDWLRQ�LV�YHU\�OLPLWHG��WKDW�PD\�LQDSSURSULDWHO\�LPSDFW�
%<8�DQG�'U��6LPPRQV¶V�FRUUHFWLRQ�RI�LQYHQWRUVKLS�FODLPV�LQ�
WKH�'LVWULFW�&RXUW���7KH�372�LV�QRW�WKH�SURSHU�IRUXP�IURP�ZKLFK�
WR�REWDLQ�DQ\�NLQG�RI�RSLQLRQ�WKDW�ZLOO�LPSDFW�D�FRUUHFWLRQ�RI�
LQYHQWRUVKLS�GLVSXWH��

1RW�RQO\�FDQ�3IL]HU�QRW�FXUH�LWV�SULRU�GHFHSWLYH�FRQGXFW�GXULQJ�WKH�
SDWHQW�SURVHFXWLRQV�YLD�LWV�UHLVVXH�DSSOLFDWLRQ��EXW�JLYHQ�3IL]HU¶V�
ODFN�RI�FDQGRU�DQG�FRQWLQXHG�GHQLDO�WKDW�'U��6LPPRQV�SURYLGHG�
DQ\�XVHIXO�WHFKQRORJ\�WR�0RQVDQWR²LQ�WKH�IDFH�RI�RYHUZKHOPLQJ�
HYLGHQFH�WR�WKH�FRQWUDU\²DQ\�GHFLVLRQ�IURP�WKH�372�UHJDUGLQJ�
3IL]HU¶V�5HLVVXH�$SSOLFDWLRQ�ZLOO�EH�EDVHG�RQ�DQ�LQFRPSOHWH�
UHFRUG���

%<8�DQG�'U��6LPPRQV¶V�DELOLW\�WR�SDUWLFLSDWH�LQ�WKH�UHLVVXH�
DSSOLFDWLRQ�SURFHHGLQJV�LV�OLPLWHG�EHFDXVH�WKH�SURFHHGLQJV�XQGHU�
���8�6�&��������GR�QRW�DOORZ�DQ\�LQSXW�IURP�D�SDUW\�RWKHU�WKDQ�WKH�
DSSOLFDQW²3IL]HU��$FFRUGLQJ�WR�WKH�0DQXDO�RI�3DWHQW�([DPLQLQJ�
3URFHGXUH�DW���������%<8�DQG�'U��6LPPRQV¶V�SDUWLFLSDWLRQ�LQ�WKH�
UHLVVXH�DSSOLFDWLRQ�ZRXOG�EH�OLPLWHG�WR�ILOLQJ�D�SURWHVW��+RZHYHU��
DFFRUGLQJ�WR����&�)�5�����������HYHQ�LI�%<8�DQG�'U��6LPPRQV�
DWWHPSWHG�WR�SURWHVW�3IL]HU¶V�DSSOLFDWLRQ��QRW�RQO\�ZRXOG�3IL]HU�
KDYH�WR�FRQVHQW�WR�WKH�SURWHVW��EXW�WKHLU�DELOLW\�WR�SDUWLFLSDWH�LQ�WKH�
SURFHHGLQJV�µHQGV�ZLWK�WKH�ILOLQJ�RI�WKH�SURWHVW�«�¶��

7KHVH�OLPLWDWLRQV�PHDQ�WKDW��LI�%<8�DQG�'U��6LPPRQV�HLWKHU�
FRQVHQW�WR�3IL]HU¶V�UHTXHVW�WR�VXEPLW�WKHLU�FRQILGHQWLDO�GRFXPHQWV�
DV�SDUW�RI�WKH�UHLVVXH�SURFHHGLQJ�RU�VXEPLW�WKH�GRFXPHQWV�DV�SDUW�RI�
D�SURWHVW��WKH\�ZLOO�QRW�KDYH�WKH�DELOLW\�WR�FRQWURO�WKH�SUHVHQWDWLRQ�
RI�WKH�GRFXPHQWV�RU�WKH�VXSSRUWLQJ�HYLGHQFH�RU�HYHQ�DUJXH�WKHLU�
PHULW��

,I�%<8�DQG�'U��6LPPRQV�HLWKHU�FRQVHQW�WR�3IL]HU¶V�UHTXHVW�RU�
SURWHVW�3IL]HU¶V�DSSOLFDWLRQ��3IL]HU�ZLOO�KDYH�HIIHFWLYHO\�
SUHFOXGHG�%<8�DQG�'U��6LPPRQV�IURP�DGHTXDWHO\�SURWHFWLQJ�
WKHLU�LQWHUHVWV�DQG�PD\�WKHQ�EH�DEOH�WR�GLVLQJHQXRXVO\�XVH�DQ\�
372�GHFLVLRQ�3IL]HU�REWDLQV²DQG�DQ\�UHDO�RU�SHUFHLYHG�UHODWLRQ�
LW�KDV�WR�LQYHQWRUVKLS²WR�VXSSRUW�LWV�DUJXPHQW�DJDLQVW�%<8�
DQG�'U��6LPPRQV¶V�FRUUHFWLRQ�RI�LQYHQWRUVKLS�FODLPV��
&RQVHTXHQWO\��%<8�DQG�'U��6LPPRQV�FDQQRW�FRQVHQW�WR�3IL]HU¶V�
VXEPLVVLRQ�RI�LWV�FRQILGHQWLDO�GRFXPHQWV�IURP�WKLV�OLWLJDWLRQ�WR�WKH�
372�����

�������������������������������������������������
����,G�����
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+RZHYHU��EHFDXVH�%<8�EHOLHYHV�LW�KDV�DQ�LQWHUHVW�LQ�WKH�SDWHQW�DW�LVVXH�LQ�3IL]HU¶V�UHLVVXH�

DSSOLFDWLRQ��%<8�GLG�QRW�FDWHJRULFDOO\�UHIXVH�WR�FRQVHQW�WR�3IL]HU¶V�UHTXHVW���,QVWHDG��%<8�DVNHG�

IRU�PRUH�LQIRUPDWLRQ�UHJDUGLQJ�3IL]HU¶V�SODQV�DQG�VXJJHVWHG�WKDW�3IL]HU�VWLSXODWH�WR�WKH�DFFXUDF\�

RI�%<8¶V�SRVLWLRQ�ZLWK�UHJDUG�WR�'U��6LPPRQV¶V�FROODERUDWLRQ�ZLWK�0RQVDQWR�UHJDUGLQJ�WKH�

SDWHQW�LVVXH����

2Q����1RYHPEHU�������0V��6FKQHLGHU�ZURWH�%<8�UHIXVLQJ�%<8¶V�VXJJHVWLRQ���

>,@W�LV�LPSRUWDQW�WR�QRWH�WKDW�����3IL]HU¶V�HIIRUWV�WR�VXEPLW�WKH�
PDWHULDOV�IURP�WKLV�OLWLJDWLRQ�WR�WKH�372�LV�LQ�QR�ZD\�DQ�
DGPLVVLRQ�WKDW�WKHVH�PDWHULDOV�DUH�PDWHULDO�WR�SDWHQWDELOLW\�±�
UDWKHU��LW�LV�VLPSO\�D�UHFRJQLWLRQ�WKDW�VRPHRQH��OLNH�%<8��PD\�
FODLP�GRZQ�WKH�URDG�WKDW�WKH\�DUH�PDWHULDO������3IL]HU�GRHV�QRW�
EHOLHYH�WKDW�'U��6LPPRQV�LV�DQ�LQYHQWRU�RI�WKH�FODLPHG�LQYHQWLRQV�
RI�DQ\�RI�WKH�SDWHQWV�OLVWHG�LQ�WKH�&RPSODLQW��LQFOXGLQJ�WKH�µ����
SDWHQW��DQG�����\RXU�DVVHUWLRQV�WKDW�3IL]HU�LQWHQGV�WR�VXEPLW�WKLV�
PDWHULDO�IRU�VRPH�VRUW�RI�QHIDULRXV�SXUSRVH�DUH�LQFRUUHFW�����

$OWKRXJK�0V��6FKQHLGHU�GHQLHG�DQ\�³QHIDULRXV�SXUSRVH�´�VKH�GLG�QRW�RIIHU�DQ\�IXUWKHU�

H[SODQDWLRQ�IRU�3IL]HU¶V�GHVLUH�WR�VXEPLW�WKH�GRFXPHQWV�WR�WKH�372�H[FHSW�WR�H[SODLQ�WKDW���

3IL]HU�LQWHQGV�RQO\�WR�VXEPLW�WKH�PDWHULDOV�DV�SDUW�RI�DQ�
,QIRUPDWLRQ�'LVFORVXUH�6WDWHPHQW���6KRXOG�WKH�372�UDLVH�TXHVWLRQV�
RU�FRQFHUQV�FRQFHUQLQJ�WKHVH�PDWHULDOV��ZH�ZLOO�UHVSRQG�WR�WKRVH�
TXHVWLRQV�RU�FRQFHUQV�����

2Q���'HFHPEHU�������%<8�UHVSRQGHG�WR�0V��6FKQHLGHU���

>,@W�DSSHDUV�WR�XV�WKDW�3IL]HU�LV�PHUHO\�IRUXP�VKRSSLQJ�LQ�DQ�
DWWHPSW�WR�REWDLQ�VXSSRUW�IRU�LWV�SRVLWLRQ�LQ�DQ�H[�SDUWH�
SURFHHGLQJ�EHIRUH�D�WULEXQDO�ZKLFK�ZLOO�QRW�KDYH�WKH�EHQHILW�RI�
IXOO�GLVFRYHU\�DQG�HYHQ�KDQGHG�DFFHVV�WR�ERWK�VLGHV�RI�WKH�
LVVXHV���

$V�QRWHG�LQ�P\�OHWWHU�GDWHG�'HFHPEHU����������3IL]HU�KDV�IDLOHG�WR�
SURYLGH�DGHTXDWH�DQVZHUV�WR�WKH�TXHVWLRQV�DQG�FRQFHUQV�UDLVHG�LQ�
P\�OHWWHU�RI�2FWREHU������������<RXU�OHWWHU�RI�'HFHPEHU����������
DOVR�IDLOHG�WR�LQFOXGH�DQ\�IXUWKHU�LQIRUPDWLRQ���,Q�WKH�DEVHQFH�RI�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/��%HXV�����1RY�����([�������HPSKDVLV�DGGHG�����
����,G��
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VXFK�DQVZHUV��%<8�DQG�'U��6LPPRQV�FRQWLQXH�WR�REMHFW�WR�DQ\�XVH�
RI�WKHLU�FRQILGHQWLDO�LQIRUPDWLRQ�GXULQJ�WKH�UHLVVXH�SURFHHGLQJV²
HVSHFLDOO\�LQ�OLJKW�RI�3IL]HU¶V�FRQWLQXHG�UHIXVDO�WR�H[SODLQ�ZK\�
%<8¶V�LQIRUPDWLRQ�PXVW�EH�GLVFORVHG�WR�WKH�372�����

%<8�IXUWKHU�LQGLFDWHG�WKDW���

>,@W�LV�DSSDUHQW�WKDW�3IL]HU�LQWHQGV�WR�XVH�DQ�H[�SDUWH�SURFHHGLQJ�
EHIRUH�WKH�372�WR�FUHDWH�WKH�LOOXVLRQ�WKDW�WKH�372�KDV�VRPHKRZ�
FRQVLGHUHG�DQG�UHMHFWHG�'U��6LPPRQV¶V�FODLP�RI�LQYHQWRUVKLS���
%HFDXVH�UHLVVXH�SURFHHGLQJV�DUH�H[�SDUWH��%<8�XQGHUVWDQGV�WKDW�
3IL]HU�ZLOO�DUJXH�����WKDW�RQO\�3IL]HU�KDV�WKH�ULJKW�WR�
PHDQLQJIXOO\�SDUWLFLSDWH�LQ�WKRVH�SURFHHGLQJV������WKDW�RQO\�
3IL]HU�KDV�WKH�ULJKW�WR�UHVSRQG�WR�WKH�TXHVWLRQV�RU�SRVLWLRQV�RI�
WKH�372������WKDW�RQO\�3IL]HU�KDV�WKH�ULJKW�WR�PHHW�DQG�GLVFXVV�
WKH�DSSOLFDWLRQ�GLUHFWO\�ZLWK�WKH�SDWHQW�H[DPLQHU��ODUJHO\�RII�
WKH�UHFRUG�������WKDW�RQO\�3IL]HU�ZLOO�VHOHFW�ZKLFK�GRFXPHQWV�
UHODWLQJ�WR�MRLQW�LQYHQWRUVKLS�VKRXOG�DQG�VKRXOG�QRW�EH�SUHVHQWHG�WR�
WKH�H[DPLQHU��DQG�����WKDW�RQO\�3IL]HU�KDV�WKH�ULJKW�WR�DEDQGRQ�RU�
DSSHDO�UHLVVXH�SURFHHGLQJV�LI�GLVVDWLVILHG�ZLWK�WKH�372¶V�
GHFLVLRQV�����

%<8�WKHQ�LGHQWLILHG�IRU�3IL]HU�RQH�PRUH�WLPH�WKH�FULWLFDO�GRFXPHQWV�3IL]HU�VWLOO�KDV�QRW�

SURGXFHG�LQ�WKLV�OLWLJDWLRQ�ZLWKRXW�ZKLFK�DQ\�GHFLVLRQ�IURP�WKH�372�ZRXOG�QHFHVVDULO\�EH�EDVHG�

RQ�DQ�LQFRPSOHWH�UHFRUG���

)LQDOO\��%<8�VXJJHVWHG�WKDW�3IL]HU�VWD\�LWV�SURFHHGLQJV�LQ�IURQW�RI�WKH�372�LQ�IDYRU�RI�

WKLV�OLWLJDWLRQ����

,I��DV�3IL]HU�DSSDUHQWO\�FODLPV��WKHUH�DUH�µQR�VLJQLILFDQW�
RYHUODSSLQJ�LVVXHV�EHWZHHQ�WKH�DSSOLFDWLRQ�DQG�WKH�OLWLJDWLRQ¶�WKHQ�
3IL]HU�VKRXOG�DIILUP�DQG�VWLSXODWH�WKDW�WKH�UHLVVXH�SURFHHGLQJV�
ZLOO�KDYH�QR�HIIHFW�RQ�WKH�LQYHQWRUVKLS�FODLPV�RI�'U��6LPPRQV�
DQG�%<8���,I��RQ�WKH�RWKHU�KDQG��3IL]HU�EHOLHYHV�WKH�WZR�PDWWHUV�GR�
RYHUODS��ZH�DVN�WKDW�3IL]HU�DJUHH�WR�VWD\�WKH�UHLVVXH�SURFHHGLQJ��LQ�
IDYRU�RI�WKH�'LVWULFW�&RXUW�FDVH��DV�WKH�372�UHFRPPHQGV�����

7KHQ��RQ����'HFHPEHU�������0V��6FKQHLGHU�ZURWH�%<8����

�������������������������������������������������
����/WU��IURP�/��%HXV�WR�/��6FKQHLGHU����'HF�����([�������HPSKDVLV�DGGHG�����
����,G��
����,G��
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:H�KDYH�DGYLVHG�\RX�WKDW�3IL]HU�KDV�PDGH�QR�GHWHUPLQDWLRQV�
UHJDUGLQJ�KRZ��RU�ZKHWKHU��LW�ZLOO�XVH�DQ\�UHVXOWLQJ�372�
GHFLVLRQ�LQ�WKH�RQJRLQJ�OLWLJDWLRQ��EXW�WKDW�3IL]HU�ZLOO�QRW�DUJXH�
WKDW�DQ\�UHVXOWLQJ�372�GHFLVLRQ�ZLOO�SUHFOXGH�%<8�IURP�UDLVLQJ�
WKH�TXHVWLRQ�RI�LQYHQWRUVKLS�LQ�WKH�GLVWULFW�FRXUW�OLWLJDWLRQ�����

3IL]HU�IXUWKHU�VWDWHG�WKDW��

3IL]HU�GRHV�QRW�FRQVHQW�WR�D�VWD\�RI�WKH�UHLVVXH�SURFHHGLQJV�«�
3IL]HU�FDQQRW�VWLSXODWH�WKDW�WKH�µUHLVVXH�SURFHHGLQJV�ZLOO�KDYH�
QR�HIIHFW�RQ�WKH�LQYHQWRUVKLS�FODLPV�RI�'U��6LPPRQV�DQG�%<8�¶��
3IL]HU�FDQQRW�DQWLFLSDWH�ZKHWKHU�WKH�372�ZLOO�GHWHUPLQH�WKDW�
PDWHULDOV�IURP�WKH�OLWLJDWLRQ�DUH�PDWHULDO��QRU�FDQ�3IL]HU�DQWLFLSDWH�
ZKHWKHU�WKH�372�ZLOO�UDLVH�WKH�LQYHQWRUVKLS�TXHVWLRQ�����

2Q����'HFHPEHU�������%<8�LQGLFDWHG�WR�3IL]HU�WKDW�3DUDJUDSKV����DQG����RI�WKH�

3URWHFWLYH�2UGHU�LQ�WKLV�OLWLJDWLRQ�SURKLELW�3IL]HU�IURP�VXEPLWWLQJ�WKH�GRFXPHQWV�LW�VHHNV�WR�

SUHVHQW�WR�WKH�372��

1R�SDUW\�RU�SHUVRQ�VKDOO�PDNH�DQ\�RWKHU�XVH�RI�DQ\�VXFK�
3527(&7('�,1)250$7,21��LQFOXGLQJ�EXW�QRW�OLPLWHG�WR�
XVH�IRU�FRPPHUFLDO�RU�FRPSHWLWLYH�SXUSRVHV�RU�XVH�LQ�DQ\�RWKHU�
OHJDO�SURFHHGLQJ��H[FHSW�DV�SHUPLWWHG�E\�RUGHU�RI�WKH�&RXUW��


��
��
�

$OO�PDWHULDOV�GHVLJQDWHG�DV�3527(&7('�,1)250$7,21�
VKDOO�EH�XVHG�IRU�WKH�SXUSRVHV�RI�WKLV�OLWLJDWLRQ�RQO\������

%\�WKLV�WLPH��%<8�KDG�OHDUQHG�WKDW�3IL]HU�KDG�QRW�SURGXFHG�WKH����0�GD\�1HHGOHPDQ�

H[KLELW��GHVSLWH�LWV�FHUWLILFDWLRQ�WR�WKH�FRQWUDU\���7KLV�RQO\�VWUHQJWKHQHG�%<8¶V�SRVLWLRQ�WKDW�DQ\�

VXEPLVVLRQ�RI�GRFXPHQWV�3IL]HU�PDGH�WR�WKH�372�ZRXOG�EH�LQFRPSOHWH�DQG�PLVOHDGLQJ���%<8�

LGHQWLILHG�WKH����0�GD\�1HHGOHPDQ�H[KLELW�WR�3IL]HU�LQ�LWV����'HFHPEHU������OHWWHU��EXW�3IL]HU�

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/��5��%HXV�����'HF�����([�������HPSKDVLV�DGGHG���
����,G��
����3URWHFWLYH�2UGHU����-XQ�����'NW��1R�����DW������������HPSKDVLV�DGGHG���
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KDV�IDLOHG�WR�SURGXFH�HLWKHU�WKDW�H[KLELW�RU�DQ\�RI�WKH�RWKHU�H[KLELWV�PDUNHG�DW�WKH���DQG���0DUFK�

�����1HHGOHPDQ�GHSRVLWLRQ��

2Q����'HFHPEHU�������%<8�DQG�3IL]HU¶V�&KLFDJR�FRXQVHO�KHOG�D�PHHW�DQG�FRQIHU�YLD�

WHOHSKRQH�GXULQJ�ZKLFK�3IL]HU�FODLPHG��DPRQJ�RWKHU�WKLQJV��WKDW�LW�KDG�QRW�GRQH�DQ�HFRQRPLF�

DQDO\VLV�RI�WKH�¶����SDWHQW�DW�LVVXH�LQ�WKH�UHLVVXH�SURFHHGLQJV��WKDW�LW�ZRXOG�QRW�VWD\�WKH�372�

SURFHHGLQJV��DQG��DV�GHVFULEHG�DERYH��ERWK�0U��2¶0DOOH\�DQG�0V��6FKQHLGHU�FODLP�WR�KDYH�

SURGXFHG�HYHU\�UHOHYDQW�GRFXPHQW�LQ�WKLV�OLWLJDWLRQ��

'XULQJ�WKH�PHHW�DQG�FRQIHU��%<8�SURSRVHG�WR�3IL]HU¶V�&KLFDJR�FRXQVHO�WKDW�WKH�SDUWLHV�

VXEPLW�WKH�LQYHQWRUVKLS�LVVXH�WR�-XGJH�.LPEDOO�LQ�WKH�'LVWULFW�&RXUW�RI�8WDK��ZLWKRXW�D�MXU\��SULRU�

WR�WKH�372¶V�H[�SDUWH�SURFHHGLQJ���2Q����'HFHPEHU�������%<8�ZURWH�0U��2¶0DOOH\�DQG�0V��

6FKQHLGHU�UHSHDWLQJ��

%<8¶V�RIIHU�RI�\HVWHUGD\�WKDW�ZH�DUH�ZLOOLQJ�WR�KDYH�-XGJH�
.LPEDOO�GHFLGH�WKH�LQYHQWRUVKLS�LVVXH��ZLWKRXW�D�MXU\��SULRU�WR�
WKH�372¶V�H[�SDUWH�SURFHHGLQJ�RQ�\RXU�UHLVVXH�DSSOLFDWLRQ���,�
FDQ�RQO\�DVVXPH�WKDW�\RXU�RXWULJKW�UHMHFWLRQ�RI�WKLV�SURSRVDO�
LQGLFDWHV�\RXU�GHVLUH�WR�XQIDLUO\�XQGHUPLQH�%<8¶V�SRVLWLRQ�LQ�WKLV�
OLWLJDWLRQ�����

2Q���-DQXDU\�������3IL]HU�ILOHG�LWV�0RWLRQ�IRU�/HDYH�)URP�DQG�0RGLILFDWLRQ�7R�7KH�

3URWHFWLYH�2UGHU���%<8�ZLOO�UHVSRQG�WR�LW�IRUPDOO\�LQ�D�VHSDUDWH�UHVSRQVH��

3IL]HU¶V�UHIXVDO�WR�VWD\�WKH�H[�SDUWH�SURFHHGLQJ�EHIRUH�WKH�372�DQG�DOORZ�-XGJH�.LPEDOO�

WR�GHFLGH�WKH�LQYHQWRUVKLS�LVVXH��HYHQ�ZLWKRXW�D�MXU\��LQGLFDWHV�3IL]HU¶V�LQWHQWLRQ�WR�FLUFXPYHQW�

WKH�FRUUHFW�IRUXP�IRU�GHFLGLQJ�%<8¶V�FODLPV�DQG�VXJJHVWV�D�PRWLYH�IRU�3IL]HU¶V�FRQWLQXHG�

ZLWKKROGLQJ�RI�FULWLFDO�GRFXPHQWV�LQ�WKLV�OLWLJDWLRQ��

�������������������������������������������������
����/WU��IURP�/�5��%HXV�WR�5��2¶0DOOH\�DQG�/��6FKQHLGHU�����'HF�����([�������HPSKDVLV�DGGHG���
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;,,�� 3),=(5�0$'(�0$7(5,$/�0,65(35(6(17$7,216�72�7+(�&2857�$1'�
%<8�5(*$5',1*�,76�',6&29(5<�$1'�&203/,$1&(�:,7+�7+(�
&2857¶6�',6&29(5<�25'(5��

$V�GHWDLOHG�DERYH��3IL]HU�KDV�PLVUHSUHVHQWHG�WR�ERWK�WKH�&RXUW�DQG�WR�%<8�ZKDW�

UHVSRQVLYH�GRFXPHQWV�DQG�PDWHULDOV�LW�SRVVHVVHV���7KRXJK�VRPH�RI�3IL]HU¶V�PLVUHSUHVHQWDWLRQV�

DUH�PRUH�REYLRXVO\�EODWDQW�WKDQ�RWKHUV��%<8�OLVWV�EHORZ�PRVW�RI�WKH�PLVUHSUHVHQWDWLRQV�LW�KDV�

LGHQWLILHG�DQG�WKH�FDWHJRU\�RI�LQIRUPDWLRQ�WR�ZKLFK�WKH\�SHUWDLQ��

$�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�(LJKW�7LPHV�7KDW�,WV�
'RFXPHQW�3URGXFWLRQ�:DV�&RPSOHWH��

2Q����2FWREHU�������3IL]HU�UHSUHVHQWHG�LQ�LWV�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�

&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�WKDW�LW�

KDV�«�>L@GHQWLILHG�IRU�%<8�WKH�YDULRXV�RWKHU�&2;���UHODWHG�
OLWLJDWLRQ�PDWWHUV�DQG��WR�WKH�H[WHQW�WKH\�DUH�UHOHYDQW�WR�WKLV�FDVH��
SURGXFHG�WKH�SURGXFWLRQ�GRFXPHQWV��SOHDGLQJV��GHSRVLWLRQV�
�LQFOXGLQJ�H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV�DQG�
KHDULQJ�WUDQVFULSWV�IURP�WKHVH�PDWWHUV��


��
��
�

>3IL]HU@�KHUHE\�FHUWLILHV�WKDW�LWV�SURGXFWLRQ�LQ�UHVSRQVH�WR�%<8
V�
)LUVW�5HTXHVW�IRU�3URGXFWLRQ�LV�QRZ�FRPSOHWH�����

2Q����-XO\�������3IL]HU�VWDWHG�WKDW��

�

2Q����-XO\�������3IL]HU�VWDWHG�WR�WKH�&RXUW�WKDW��

>Z@H�KDYH�EHHQ�WU\LQJ�KDUG�WR�SURGXFH�DOO�RI�WKH�GRFXPHQWV�WKDW�
WKH�3ODLQWLIIV�KDYH�UHTXHVWHG�«�:H¶YH�EHQW�RYHU�EDFNZDUGV��

�������������������������������������������������
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R�������HPSKDVLV�
DGGHG���
����'HIHQGDQWV¶�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����-XO�����'NW��1R�������HPSKDVLV�
DGGHG���

5('$&7('
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ZH¶YH�VSHQW�D�WUHPHQGRXV�DPRXQW�RI�WLPH�UHVSRQGLQJ�WR�\RXU�
+RQRU¶V�2UGHU��


��
��
�

�>Z@H¶YH�GRQH�RXU�EHVW��-XGJH��QR�RQH¶V�WU\LQJ�WR�FKHDW��ZH¶UH�
EHQGLQJ�RYHU�EDFNZDUGV�����

2Q����0DUFK�������/LVD�6FKQHLGHU��FRXQVHO�IRU�3IL]HU��VWDWHG�WR�WKH�&RXUW�WKDW�VKH��

ZDV�SHUVRQDOO\�LQYROYHG�LQ�WKDW�>5RFKHVWHU@�FROOHFWLRQ�HIIRUW�DQG�,�
FDQ�WHOO�\RX�ZH¶YH�VHDUFKHG�WKH�ILOHV�RI�RYHU�����FXVWRGLDQV�OLNHO\�
WR�KDYH�DQ\�GRFXPHQWV�UHJDUGLQJ�&2;���«�,�PHDQ��HYHU\WKLQJ�
KDV�EHHQ�SURGXFHG�����

2Q����-DQXDU\�������3IL]HU�FODLPHG�WKDW�LWV�FRPPLWPHQW�WR�VHDUFK�IRU�DQG�SURGXFH�

DGGLWLRQDO�UHVSRQVLYH�GRFXPHQWV�UHQGHUV�PDQ\�RI�%<8¶V�FODLPV�PRRW���2Q�WKLV�VDPH�GDWH��3IL]HU�

DOVR�VWDWHG�WKDW�

GXULQJ�WKH�5RFKHVWHU�OLWLJDWLRQ��3IL]HU�SHUIRUPHG�D�JRRG�IDLWK�
VHDUFK�RI�LWV�ILOHV�IRU�YLUWXDOO\�DOO�WHFKQLFDO�GRFXPHQWV�UHODWHG�WR�
&2;���DQG�SURGXFHG�KDUG�FRSLHV�RI�WKRVH�GRFXPHQWV�GXULQJ�
WKDW�OLWLJDWLRQ�����

%�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�6HYHQ�7LPHV�7KDW�,W�+DG�
&RPSOHWHO\�'LVFORVHG�$OO�'RFXPHQWV�5HJDUGLQJ�3UHYLRXV�&2;���/LWLJDWLRQ��

2Q����2FWREHU�������3IL]HU¶V�FRXQVHO��0U��2¶0DOOH\��UHSUHVHQWHG�WR�WKH�&RXUW�LQ�3IL]HU¶V�

7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�WKDW�LW�FRPSOHWHO\��

LGHQWLILHG�IRU�%<8�WKH�YDULRXV�RWKHU�&2;���UHODWHG�OLWLJDWLRQ�
PDWWHUV�DQG��WR�WKH�H[WHQW�WKH\�DUH�UHOHYDQW�WR�WKLV�FDVH��SURGXFHG�
WKH�SURGXFWLRQ�GRFXPHQWV��SOHDGLQJV��GHSRVLWLRQV��LQFOXGLQJ�
H[KLELWV���H[SHUW�UHSRUWV��ZLWQHVV�VWDWHPHQWV��DQG�KHDULQJ�
WUDQVFULSWV�IURP�WKHVH�PDWWHUV�����

�������������������������������������������������
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO�������������������������([������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������������([������HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-XQ�����
'NW��1R�����DW����HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

2Q����2FWREHU�������3IL]HU�VWDWHG�WKDW�LW��

KDV�SURGXFHG�DOO�GRFXPHQWV�SURGXFHG�LQ�WKH�5RFKHVWHU��0HUFN�
DQG�7HYD�OLWLJDWLRQ�PDWWHUV�����

2Q����$XJXVW�������3IL]HU�VWDWHG�WKDW�LWV��

�
�

2Q����-XO\�������3IL]HU�VWDWHG�WKDW��

�


��
��
�


��
��
�

�
�

2Q����0D\�������3IL]HU�VWDWHG�WKDW��

>W@R�WKH�H[WHQW�>SULRU�OLWLJDWLRQ�GRFXPHQWV@�DUH�LQ�RXU�
SRVVHVVLRQ��FXVWRG\�RU�FRQWURO��«��3IL]HU
V�SURGXFWLRQ�LV�FRPSOHWH��
DV�3IL]HU�KDV�HLWKHU�SURGXFHG�RU�PDGH�DYDLODEOH�IRU�LQVSHFWLRQ�
DOO�VXFK�GRFXPHQWV�����

�������������������������������������������������
����,G���
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW����
�HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����-XO�����'NW��1R������DW�������
�HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����0D\�����'NW��1R������DW����HPSKDVLV�DGGHG���

5('$&7('

5('$&7('

5('$&7('
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

&�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�)LYH�7LPHV�5HJDUGLQJ�,WV�
3URGXFWLRQ�2I�%LRORJLFDO�0DWHULDOV�$QG�5HODWHG�'RFXPHQWV���

2Q����$XJXVW�������3IL]HU�VWDWHG�WKDW�LWV�³

´����

2Q����0D\�������3IL]HU�VWDWHG�LW��

KDV�SURGXFHG�DOO�GRFXPHQWV�LQ�>LWV@�SRVVHVVLRQ��FXVWRG\�RU�
FRQWURO�WKDW�UHIOHFW�'HIHQGDQW
V�ZRUN�ZLWK�'U��6LPPRQV
�
UHDJHQWV�DQG�RWKHU�ELRORJLFDO�DQG�LQWHOOHFWXDO�SURSHUW\�DV�ZHOO�
DV�DOO�GRFXPHQWV�UHODWLQJ�WR�WHVWLQJ�RI�DQ\�&2;�,,�UHODWHG�
ELRORJLFDO�PDWHULDOV��


��
��
�

KDV�SURGXFHG�DOO�GRFXPHQWV�UHODWLQJ�WR�WKH�FKDLQ�RI�FXVWRG\�RI�
ELRORJLFDO�PDWHULDOV�DQG�UHDJHQWV�SURYLGHG�E\�3URIHVVRU�
6LPPRQV�����

2Q����0DUFK�������0V��6FKQHLGHU��3IL]HU¶V�FRXQVHO��UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW��

'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN��VR�WKHUH�ZDV�D�PLQLPDO�
DPRXQW�RI�UHVHDUFK�ZLWK�WKHP�DQG�WKHQ�WKH\�ZHUH�GLVFDUGHG�����

2Q����-DQXDU\�������3IL]HU�VWDWHG�LQ�LWV�0HPRUDQGXP�,Q�2SSRVLWLRQ�7R�0RWLRQ�7R�

&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�WKDW��

>R@ULJLQDO�ELRORJLFDO�PDWHULDOV�WKDW�3IL]HU�XVHG�WR�VHTXHQFH�'U��
6LPPRQV¶V�FORQHV�«�QR�ORQJHU�H[LVW�>DQG�WKDW@�WKH�IUHH]HU�LQ�
ZKLFK�WKH�VDPSOH�ZDV�VWRUHG�PDOIXQFWLRQHG�DQG�WKH�VDPSOH�ZDV�
LQDGYHUWHQWO\�GLVFDUGHG������

'�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�6HYHQ�7LPHV�)DFWV�5HJDUGLQJ�
6FLHQWLILF�1RWHERRNV��

2Q����2FWREHU�������3IL]HU�VWDWHG�WKDW�LW��

�������������������������������������������������
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW��1R������DW����
�HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����0D\�����'NW��1R������DW���������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������([������HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�0HPRUDQGXP�LQ�2SSRVLWLRQ�WR�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����-DQ�����
'NW��1R�����DW����HPSKDVLV�DGGHG���

5('$&7('
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KDV�SURGXFHG�OHJLEOH��XQUHGDFWHG��H[FHSW�IRU�SULYLOHJH��FRSLHV�
RI�HYHU\�QRWHERRN�LQ�LWV�SRVVHVVLRQ��FXVWRG\��RU�FRQWURO�ZKLFK�LW�
KDV�ORFDWHG�DQG�LV�HYHQ�DUJXDEO\�UHVSRQVLYH�WR�%<8
V�GLVFRYHU\�
UHTXHVWV�����

,Q�3IL]HU¶V����$XJXVW������6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�UHJDUGLQJ�WKH�5DQJZDOD�

FKDUW�IRXQG�LQ�5DQJZDOD¶V�QRWHERRN��3IL]HU�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW�LW��

x� �

x�

�

x�

x� �
�

2Q����-XO\�������3IL]HU�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW�LW�³GLGQ
W�JHW�6LPPRQV¶�&2;���

FORQHV�WR�ZRUN�´������

3IL]HU�SUHYLRXVO\�PDGH�WKH�VDPH�DVVHUWLRQ��ZKHQ�LW�UHSUHVHQWHG�WR�WKH�&RXUW�RQ����0DUFK�

�����WKDW�³LW�LV�>3IL]HU¶V@�YLHZ�WKDW�'U��6LPPRQV¶�FORQHV�GLGQ¶W�ZRUN�´����

(�� 3IL]HU�0LVUHSUHVHQWHG�7R�7KLV�&RXUW�$W�/HDVW�7ZR�7LPHV�7KDW�,W�'LVFORVHG�
7R�%<8�$OO�3IL]HU�%RDUG�0HHWLQJ�0LQXWHV��

2Q����2FWREHU�������3IL]HU�VWDWHG�LQ�LWV�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�

'LVFRYHU\�(IIRUWV�WKDW�LW��

�������������������������������������������������
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�6HFRQG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����$XJ�����'NW���1R������DW�������
����HPSKDVLV�DGGHG���
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO���������������([�������HPSKDVLV�DGGHG���
����0RWLRQ�WR�&RPSHO�+HDULQJ�7UDQVFULSW�����0DU���������������([������HPSKDVLV�DGGHG���

5('$&7('

5('$&7('

5('$&7('
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

3URGXFHG�DOO�LQWHUQDO�FRUUHVSRQGHQFH�UHIHUULQJ�RU�UHODWLQJ�WR�
3IL]HU¶V�',3�DQG�&2;���SURMHFWV�����

2Q����-XO\�������3IL]HU�UHSUHVHQWHG�WR�WKLV�&RXUW�WKDW��

$V�RI�-XO\�¶����WKH�&2;���&HOHEUH[��ZKDWHYHU�\RX�ZDQW�WR�FDOO�LW��
LVQ¶W�LQ�WKH�WRS�WHQ�UHVHDUFK�SURMHFWV���*R�WR�WKH�QH[W�SDJH���7KLV�
LV�WKH�KLJK�SRWHQWLDO�UHVHDUFK�SURMHFWV��WKH�QH[W�WHQ��LW¶V�QRW�WKHUH�
HLWKHU���,W¶V�QRW�LQ�WKH�WRS������6R�RI�FRXUVH�WKH\�ZRXOGQ¶W�EH�
WDONLQJ�DERXW�LW�LQ�WKH�ERDUG�PHHWLQJ���,W¶V�QRW�HYHQ�LQ�WKH�WRS����
SURMHFWV�DW�3IL]HU��WKH\¶UH�ZRUNLQJ�RQ�D�ORW�RI�WKLQJV��EHFDXVH�LW�
ZDVQ¶W�WKDW�ELJ�D�GHDO�WKHQ���$QG�\RX�ZRXOG�QHYHU�H[SHFW�WKDW�
OHYHO�RI�GHWDLO�WR�EH�SUHVHQWHG�WR�D�ERDUG�PHHWLQJ�����

)�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�6HYHQ�7LPHV�7KDW�,WV�'RFXPHQW�
3URGXFWLRQ�:DV�&RPSOHWH��

2Q����2FWREHU�������0U��2¶0DOOH\��FRXQVHO�IRU�3IL]HU��VWDWHG�LQ�D�OHWWHU�WR�3ODLQWLIIV�WKDW��

3IL]HU�KDV�SURGXFHG�HYHU\�QRQ�SULYLOHJHG��UHVSRQVLYH�
GRFXPHQW�LW�KDV�ORFDWHG�DV�D�UHVXOW�RI�WKHVH�H[WHQVLYH�VHDUFKHV�����

2Q���-DQXDU\�������0V��6FKQHLGHU�ZURWH�%<8�LQGLFDWLQJ�WKDW��

>G@RFXPHQWV�SULRU�WR�-XQH������µSURGXFHG¶�LQ�WKH�5RFKHVWHU�
OLWLJDWLRQ�ZHUH�OLNHZLVH�SURGXFHG�LQ�WKH�7HYD�OLWLJDWLRQ��<RXU�
DVVHUWLRQ�WKDW�WKH�VWDWHPHQW�LV�VRPHKRZ�XQWUXH�«�LV�DEVXUG�����

2Q����1RYHPEHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>D@OO�UHVSRQVLYH�GRFXPHQWV�ORFDWHG�E\�3IL]HU�DIWHU�D�UHDVRQDEOH�
VHDUFK�KDYH�EHHQ�SURGXFHG�WR�%<8�ZLWK�WKUHH�H[FHSWLRQV�����

2Q����1RYHPEHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW�³3IL]HU�

KDV�FRQGXFWHG�D�JRRG�IDLWK�VHDUFK�IRU�GRFXPHQWV«�´����

�������������������������������������������������
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����0RWLRQV�+HDULQJ�7UDQVFULSW�����-XO���������������([�������HPSKDVLV�DGGHG���
����'HIHQGDQWV¶�7KLUG�6XSSOHPHQWDO�&HUWLILFDWLRQ�&RQFHUQLQJ�'LVFRYHU\�(IIRUWV�����2FW�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
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&�?'RFXPHQWV�DQG�6HWWLQJV?�����?0\�'RFXPHQWV?5HVSRQVH�WR��G�&HUW�0RWLRQ�IRU�'LVFRYHU\�6DQFWLRQV�'2&�

2Q����2FWREHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW�3IL]HU¶V�

SURGXFWLRQ�RI�³FXVWRGLDQ�FROOHFWLRQV´�ZDV�³GRQH�´����

2Q����2FWREHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>Q@RWHERRNV��PLQXWHV�DQG�UHSRUWV�ZHUH�DOO�FROOHFWHG�LQ�
FRQQHFWLRQ�ZLWK�WKH�5RFKHVWHU�OLWLJDWLRQ�DQG�WKHUHIRUH�ZRXOG�
KDYH�EHHQ�SURGXFHG�LQ�WKH�7HYD�GRFXPHQW�SURGXFWLRQ������

2Q����2FWREHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�LQGLFDWHG�WKDW�³>D@OO�

FXVWRGLDQ�FROOHFWLRQV�ZRXOG�EH�SURGXFHG�E\�2FWREHU����������´����

*�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�7ZR�7LPHV�7KDW�,W�+DG�&RPSOHWHO\�
'LVFORVHG�$OO�'RFXPHQWV�5HJDUGLQJ�3UHYLRXV�&2;���/LWLJDWLRQ��

2Q����$SULO�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW�3IL]HU��

GRHV�QRW�EHOLHYH�WKDW�WKH�VXEMHFW�PDWWHU�RI�DQ\�RI�WKHVH�FDVHV�
�,5()��LV�UHOHYDQW�WR�WKH�FODLPV�RI�%<8�RU�'U��6LPPRQV�����

2Q����1RYHPEHU�������3IL]HU�VWDWHG�WKDW��

>Z@H�VHDUFKHG�RXU�ILOHV�IRU�DOO�GHSRVLWLRQ�WUDQVFULSWV�DQG�
H[KLELWV�IURP�WKH�8QLYHUVLW\�RI�5RFKHVWHU�Y��6HDUOH�OLWLJDWLRQ���:H�
GLG�QRW�ORFDWH�DQ\�RI�WKH�VHYHQ�GHSRVLWLRQV�WUDQVFULSWV�\RX�
LGHQWLILHG�LQ�\RXU�OHWWHU�����

+�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�)RXU�7LPHV�7KDW�,W�+DG�'LVFORVHG�
$OO�%LRORJLFDO�0DWHULDOV��

2Q����0D\�������0U��6SDQEDXHU�VWDWHG�WKDW�3IL]HU�KDV��

FRQGXFWHG�DQ�H[WHQVLYH�VHDUFK�IRU�F\FORR[\JHQDVH�UHODWHG�
ELRORJLFDO�PDWHULDOV�WKDW�UHPDLQ�LQ�3IL]HU¶V�SRVVHVVLRQ��FXVWRG\�RU�
FRQWURO�>LQFOXGLQJ@�ELRORJLFDO�PDWHULDOV�WKDW�LW�UHFHLYHG�IURP�
3URIHVVRU�6LPPRQV�����

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
����,G���
����/WU��IURP�/��6FKQHLGHU�WR�0��%HWWLO\RQ�����$SU�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/�5��:LOOLDPV�WR�/��6FKQHLGHU�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�-��6SDQEDXHU�WR�.��5LFNHU�����0D\�����([������HPSKDVLV�DGGHG���
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2Q���-DQXDU\�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

3IL]HU�GLG�KDYH�FHUWDLQ�ELRORJLFDO�PDWHULDOV�«�+RZHYHU��3IL]HU�
KDG�RQO\�YHU\�VPDOO�TXDQWLWLHV�RI�WKRVH�PDWHULDOV�>DW@�WKDW�WLPH�
DQG�WKRVH�PDWHULDOV�ZHUH�XWLOL]HG�WR�REWDLQ�VHTXHQFH�GDWD�
GXULQJ�WKH�PHGLDWLRQ�����

2Q���2FWREHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

3IL]HU�KDV�WR�GDWH�EHHQ�XQDEOH�WR�ORFDWH�DQ\�ELRORJLFDO�PDWHULDOV�
UHTXHVWHG�LQ�3ODLQWLIIV¶�GRFXPHQW�UHTXHVW�����

2Q����$XJXVW�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

3IL]HU�KDV�EHHQ�VHDUFKLQJ�IRU��FROOHFWLQJ�DQG�UHYLHZLQJ�
GRFXPHQWV�UHVSRQVLYH�WR�UHTXHVWV�>IRU�ELRORJLFDO�PDWHULDOV@�����

,�� 3IL]HU�0LVUHSUHVHQWHG�7R�%<8�$W�/HDVW�)RXU�7LPHV�7KDW�,W�+DG�3URGXFHG�
$OO�6FLHQWLILF�1RWHERRNV��

2Q����1RYHPEHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>D@OO�UHVSRQVLYH�GRFXPHQWV�ORFDWHG�E\�3IL]HU�DIWHU�D�UHDVRQDEOH�
VHDUFK�KDYH�EHHQ�SURGXFHG�WR�%<8�ZLWK�WKUHH�H[FHSWLRQV�����

2Q����1RYHPEHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>W@KH�1RWHERRNV�SURGXFHG�WR�%<8�DUH�WKH�VDPH�QRWHERRNV�
SURGXFHG�LQ�DW�OHDVW�WZR�RWKHU�OLWLJDWLRQV�DQG�ZHUH�REWDLQHG�DV�
D�UHVXOW�RI�D�JRRG�IDLWK�LQYHVWLJDWLRQ�ORRNLQJ�IRU�DOO�QRWHERRNV�
SHUWDLQLQJ�WR�6HDUOH�0RQVDQWR�3KDUPDFLD¶V�&2;���HIIRUWV�����

2Q����2FWREHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>Q@RWHERRNV��PLQXWHV�DQG�UHSRUWV�ZHUH�DOO�FROOHFWHG�LQ�
FRQQHFWLRQ�ZLWK�WKH�5RFKHVWHU�OLWLJDWLRQ�DQG�WKHUHIRUH�ZRXOG�
KDYH�EHHQ�SURGXFHG�LQ�WKH�7HYD�GRFXPHQW�SURGXFWLRQ�����

�������������������������������������������������
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����-DQ�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV����2FW�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����$XJ�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����1RY�����([������HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����2FW�����([������HPSKDVLV�DGGHG���
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,Q�WKDW�VDPH�OHWWHU��0V��6FKQHLGHU�DOVR�VWDWHG��

>D@V�3IL]HU�KDV�WROG�'U��6LPPRQV�VLQFH�WKH�ODWH�����¶V��3IL]HU�
ZDV�XQDEOH�WR�JHW�'U��6LPPRQV¶�&2;���FORQHV�WR�ZRUN�����

-�� 3IL]HU�0DGH�$W�/HDVW�7KUHH�0LVUHSUHVHQWDWLRQV�7R�%<8�5HJDUGLQJ�
5HGDFWLRQV��

2Q���2FWREHU�������0V��6FKQHLGHU�SURYLGHG�IXUWKHU�DUJXPHQWV�LQ�VXSSRUW�RI�3IL]HU¶V�

UHGDFWLRQV���6KH�FODLPHG�ZLWK�UHVSHFW�WR�WKH�)'$�SURGXFWLRQ�WKDW��

WKH�RQO\�UHGDFWLRQV�DUH�IRU�SDWLHQW�LQIRUPDWLRQ��FKHPLVWU\��
PDQXIDFWXULQJ�DQG�FRQWURO��µ&0&¶��LQIRUPDWLRQ�DQG�SHUVRQDO�
LQIRUPDWLRQ�VXFK�DV�VRFLDO�VHFXULW\�QXPEHUV�����

:LWK�UHVSHFW�WR�3IL]HU¶V�7HYD�SURGXFWLRQ��0V��6FKQHLGHU�DGPLWWHG�WKDW�GRFXPHQWV�KDG�

EHHQ�UHGDFWHG�IRU�UHDVRQV�RWKHU�WKDQ�SULYLOHJH�DQG�PLVUHSUHVHQWHG�WKDW��

>6@RPH�GRFXPHQWV�ZHUH�UHGDFWHG�IRU�EHFDXVH�WKH\�FRQWDLQ�
LQIRUPDWLRQ�XQUHODWHG�WR�&2;�������

2Q����6HSWHPEHU�������LQ�D�OHWWHU�WR�3ODLQWLIIV¶�FRXQVHO��0V��6FKQHLGHU�VWDWHG�WKDW��

>L@I�WKH�UHGDFWLRQV�DUH�QRW�UHFRUGHG�LQ�WKH�7HYD�SULYLOHJH�ORJ��
WKH\�ZHUH�PDGH�EHFDXVH�WKH�XQGHUO\LQJ�LQIRUPDWLRQ�SHUWDLQV�WR�
UHVHDUFK�RQ�SURGXFWV�RWKHU�WKDQ�&2;���LQKLELWRUV�����
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����,G���
����/WU��IURP�/��6FKQHLGHU�WR�$��$QGHUVRQ����2FW�����([�������HPSKDVLV�DGGHG���
����,G���HPSKDVLV�DGGHG���
����/WU��IURP�/��6FKQHLGHU�WR�/�5��:LOOLDPV�����6HS�����([�������HPSKDVLV�DGGHG���
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C:\Documents and Settings\20827\My Documents\Response to 3d Cert-Motion for Discovery Sanctions.DOC 

MOTION FOR SANCTIONS 

Based on the foregoing Response to Defendants’ Third Supplemental Certification 

Concerning Discovery Efforts, BYU moves for sanctions as provided for by FRCP 37(b) 

including (1) striking Pfizer’s Answer; (2) ordering that Pfizer pay BYU’s costs and fees 

incurred in discovering Pfizer’s discovery abuses; (3) entering a spoliation instruction that all the 

documents Pfizer has destroyed or otherwise withheld support BYU’s contention that Dr. 

Simmons’s COX-2 clones worked; (4) holding Pfizer in contempt of Court; (5) allowing 

depositions of witnesses, including, among others, its attorneys, Mr. O’Malley and Ms. 

Schneider, for deposition to explain its discovery abuses; and (6) entering a jury instruction that, 

in the event BYU proves at trial that Dr. Simmons’s contribution to Pfizer’s development of 

Celebrex provided Pfizer with a head start and/or first to market advantage, that BYU’s damages 

for the head start Dr. Simmons’s biological materials and other trade secrets provided Pfizer 

should be calculated at, at least, $10 million per day.   

As set forth in detail below, these sanctions are both just and related to the particular 

claims at issue in the Order to provide discovery.   

ARGUMENT 

As demonstrated above, for the past two years, Pfizer has demonstrated a regular, 

consistent, and repeated unwillingness to comply with its discovery obligations—including this 

Court’s Order—and produce relevant documents.  Under Rule 37, Pfizer’s conduct merits severe 

sanctions.  Without such sanctions, given Pfizer’s history, it seems as though Pfizer’s misconduct 

will only continue, thereby prejudicing BYU’s right to a fair trial on the merits of its claim.  For 

all of these reasons, BYU respectfully requests the Court invoke the provisions of Rule 37 and 

sanction Pfizer for its misconduct. 
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,�� /(*$/�67$1'$5'��

8QGHU�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH��WKH�&RXUW�KDV�GLVFUHWLRQ�WR�

LPSRVH�D�ZLGH�YDULHW\�RI�VDQFWLRQV�IRU�3IL]HU¶V�IDLOXUH�WR�DELGH�E\�WKH�&RXUW¶V����0DUFK������

2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV���6XFK�VDQFWLRQV�

LQFOXGH��EXW�DUH�QRW�OLPLWHG�WR���

L� 'LUHFWLQJ�WKDW�WKH�PDWWHUV�HPEUDFHG�LQ�WKH�RUGHU�RU�
RWKHU�GHVLJQDWHG�IDFWV�EH�WDNHQ�DV�HVWDEOLVKHG�IRU�SXUSRVHV�RI�
WKH�DFWLRQ��DV�WKH�SUHYDLOLQJ�SDUW\�FODLPV��

LLL� 6WULNLQJ�SOHDGLQJV�LQ�ZKROH�RU�LQ�SDUW���

YLL� 7UHDWLQJ�DV�FRQWHPSW�RI�FRXUW�WKH�IDLOXUH�WR�REH\�DQ\�
RUGHU�H[FHSW�DQ�RUGHU�WR�VXEPLW�WR�D�SK\VLFDO�RU�PHQWDO�
H[DPLQDWLRQ������

7KH�&RXUW�KDV�GLVFUHWLRQ�WR�LPSRVH�DQ\�VXFK�VDQFWLRQV�WKDW�DUH�³MXVW�DQG�UHODWHG�WR�WKH�

SDUWLFXODU�FODLP�ZKLFK�ZDV�DW�LVVXH�LQ�WKH�RUGHU�WR�SURYLGH�GLVFRYHU\�´�����7KHVH�VDQFWLRQV�DUH�QRW�

H[FOXVLYH�RI�HDFK�RWKHU��DQG�WKH�FRXUW�PD\�LPSRVH�VHYHUDO�RI�WKRVH�VDQFWLRQV�VLPXOWDQHRXVO\������

,,�� 81'(5�(+5(1+$86��3),=(5¶6�$16:(5�6+28/'�%(�675,&.(1��

%HFDXVH�VWULNLQJ�D�SDUW\¶V�SOHDGLQJ�LV�VHYHUH��WKH�7HQWK�&LUFXLW��LQ�(KUHQKDXV��SURYLGHG�

JXLGLQJ�IDFWRUV��QRW�D�³ULJLG�WHVW�´�IRU�D�&RXUW�WR�FRQVLGHU������WKH�GHJUHH�RI�DFWXDO�SUHMXGLFH�WR�

%<8������WKH�DPRXQW�RI�LQWHUIHUHQFH�ZLWK�WKH�MXGLFLDO�SURFHVV������3IL]HU¶V�FXOSDELOLW\������

ZKHWKHU�WKH�&RXUW�ZDUQHG�3IL]HU�LQ�DGYDQFH�RI�WKH�VHYHUH�VDQFWLRQ��DQG�����WKH�HIILFDF\�RI�OHVVHU�

VDQFWLRQV�������

�������������������������������������������������
����)HG��5��&LY��3�����E�����$���
����(KUHQKDXV�Y��5H\QROGV������)��G�������������WK�&LU���������XSKROGLQJ�GLVPLVVDO�RI�DFWLRQ�DV�VDQFWLRQ�DJDLQVW�
SODLQWLII¶V�IDLOXUH�WR�DELGH�E\�GLVFRYHU\�RUGHU�DIWHU�FRQVLGHULQJ�UHOHYDQW�IDFWRUV���
����*XLGU\�Y��&RQWLQHQWDO�2LO������)��G������������WK�&LU���������5XOH����VDQFWLRQV�³DUH�IOH[LEOH�DQG��ZLWKLQ�UHDVRQ��
PD\�EH�DSSOLHG�LQ�DV�PDQ\�RU�YDULHG�IRUPV�DV�WKH�&RXUW�GHVLUHV�E\�H[HUFLVLQJ�EURDG�GLVFUHWLRQ�LQ�OLJKW�RI�WKH�IDFWV�RI�
HDFK�FDVH´���
����(KUHQKDXV������)��G�DW������
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+HUH��XQGHU�WKH�(KUHQKDXV�IDFWRUV��3IL]HU¶V�GLVFRYHU\�PLVFRQGXFW�ZDUUDQWV�KDYLQJ�LWV�

$QVZHU�VWULFNHQ���$V�GHPRQVWUDWHG�E\�WKH�0'/�1HHGOHPDQ�H[KLELWV�DQG�WKH�,5()�1HHGOHPDQ�

GHSRVLWLRQ�DQG�H[KLELWV��3IL]HU�VKRZV�QR�VLJQV�RI�FRUUHFWLQJ�DQ\�RI�LWV�GLVFRYHU\�PLVFRQGXFW�

GHVSLWH�WKH�&RXUW¶V����0DUFK������2UGHU���%HFDXVH�3IL]HU¶V�DFWLRQV�DUH�ZLOOIXO����DQG�FDOFXODWHG�

WR�SURWHFW�WKH�SURILWV�RI�LWV�ZLOGO\�VXFFHVVIXO�OLQH�RI�&2;���VHOHFWLYH�LQKLELWRU�GUXJV��DQG�EHFDXVH�

WKH�&RXUW�KDV�SUHYLRXVO\�ZDUQHG�3IL]HU�LQ�LWV�2UGHU�DQG�WKH�KHDULQJV�WR�FRUUHFW�LWV�GLVFRYHU\�

SUDFWLFH��OHVVHU�VDQFWLRQV�DUH�QRW�HIIHFWLYH�WR�HQVXUH�FRPSOLDQFH��

0RUHRYHU��5XOH����E��H[SUHVVO\�SURYLGHV�WKDW��

>L@QVWHDG�RI�RU�LQ�DGGLWLRQ�WR�WKH�RUGHUV�DERYH��WKH�FRXUW�PXVW�
RUGHU�WKH�GLVREHGLHQW�SDUW\��WKH�DWWRUQH\�DGYLVLQJ�WKH�SDUW\��RU�
ERWK�WR�SD\�WKH�UHDVRQDEOH�H[SHQVHV��LQFOXGLQJ�DWWRUQH\V¶�IHHV��
FDXVHG�E\�WKH�IDLOXUH�������

,Q�WKH�SUHVHQW�FDVH��WKHVH�PRQHWDU\�VDQFWLRQV�PXVW�EH�DZDUGHG��

$�� 3IL]HU¶V�&RQGXFW�+DV�6LJQLILFDQWO\�3UHMXGLFHG�%<8��

,Q�(KUHQKDXV��WKH�PRYLQJ�SDUW\�ZDV�SUHMXGLFHG�E\�³GHOD\�DQG�PRXQWLQJ�DWWRUQH\V¶�

IHHV�´�����6LPLODUO\��LQ�WKLV�FDVH��3IL]HU�KDV�FDXVHG�VLJQLILFDQW�DQG�XQZDUUDQWHG�GHOD\V�DQG�IRUFHG�

%<8�WR�LQFXU�VXEVWDQWLDO�DWWRUQH\V¶�IHHV�LQ�RUGHU�WR�REWDLQ�EDVLF�GLVFRYHU\�DQG�FRPSOLDQFH�ZLWK�

WKH�&RXUW¶V����0DUFK������2UGHU��

%HIRUH�ILOLQJ�LWV�0RWLRQ�WR�&RPSHO�RQ����-DQXDU\�������%<8�VSHQW�DOPRVW�D�\HDU�

ZRUNLQJ�ZLWK�3IL]HU�WR�REWDLQ�EDVLF�GLVFRYHU\���$V�GHVFULEHG�DERYH��3IL]HU�UHTXLUHG�%<8�WR�

LGHQWLI\�SRWHQWLDOO\�UHVSRQVLYH�GRFXPHQWV�EHIRUH�LW�ZRXOG�VHDUFK�IRU�DQG�SURGXFH�WKHP���3IL]HU¶V�

�������������������������������������������������
����³:LOOIXO´�GLVFRYHU\�PLVFRQGXFW�LV�³>G@LVREHGLHQW�FRQGXFW�QRW�RXWVLGH�WKH�FRQWURO�RI�WKH�OLWLJDQW´�DQG�VXFK�D�
VKRZLQJ�³LV�DOO�WKDW�LV�UHTXLUHG�WR�GHPRQVWUDWH�ZLOOIXOQHVV��EDG�IDLWK�RU�IDXOW�´��&RQVWUXFWLRQ�/DERUHUV�7UXVW�)XQGV�
IRU�6RXWKHUQ�&DOLIRUQLD�$GPLQLVWUDWLYH�&R��Y��5RVDO�������:/����������&�'��&DO���FLWLQJ�+HQU\�Y��*LOO�,QGXVWULHV��
,QF�������)��G����������������WK�&LU���������
����)HG��5��&LY��3�����E�����&���HPSKDVLV�DGGHG���VHH�DOVR�)HG��5��&LY��3�����D������UHTXLULQJ�SD\PHQW�RI�DWWRUQH\V¶�
IHHV�UHODWHG�WR�VXFFHVVIXO�PRWLRQ�WR�FRPSHO���
����(KUHQKDXV������)��G�DW������
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DFWLRQV�JUHDWO\�SUHMXGLFHG�%<8¶V�DELOLW\�WR�SURVHFXWH�WKH�FDVH��DQG�WR�GDWH�KDYH�UHTXLUHG�LW�WR�

VSHQG�WZR�\HDUV�DQG�RYHU����PLOOLRQ�WR�REWDLQ�WKH�PRVW�UHOHYDQW�DQG�GLVFRYHUDEOH�LQIRUPDWLRQ����

%�� 3IL]HU�+DV�6LJQLILFDQWO\�,QWHUIHUHG�:LWK�7KH�-XGLFLDO�3URFHVV��

,Q�(KUHQKDXV��WKH�7HQWK�&LUFXLW�DSSURYHG�WKH�'LVWULFW�&RXUW¶V�GLVPLVVDO�RI�WKH�SDUW\¶V�

SOHDGLQJ�ZKHUH�WKH�SDUW\�³ZLOOIXOO\�IDLOHG�WR�FRPSO\�ZLWK�D�GLUHFW�FRXUW�RUGHU�>DQG@�IORXWHG�WKH�

FRXUW¶V�DXWKRULW\�´�����7KH�7HQWK�&LUFXLW�DOVR�DSSURYHG�WKH�'LVWULFW�&RXUW¶V�UHDVRQLQJ�WKDW�LI�WKH�

SDUW\�³FRXOG�LJQRUH�FRXUW�RUGHUV�KHUH�ZLWKRXW�VXIIHULQJ�WKH�FRQVHTXHQFHV��WKHQ�WKH�GLVWULFW�FRXUW�

FDQQRW�DGPLQLVWHU�RUGHUO\�MXVWLFH��DQG�WKH�UHVXOW�ZRXOG�EH�FKDRV�´������

$V�LQ�(KUHQKDXV��3IL]HU¶V�RQJRLQJ�SDWWHUQ�RI�GLVFRYHU\�PLVFRQGXFW�VLJQLILFDQWO\�GLVUXSWV�

WKH�OHJDO�SURFHVV���3IL]HU�LJQRUHV�WKH�&RXUW¶V�2UGHU�DQG�UHTXLUHV�RQJRLQJ�&RXUW�VXSHUYLVLRQ��

,Q�LWV�2UGHU��WKH�&RXUW�UHTXLUHG�3IL]HU�WR�SURYLGH�D�³FRPSOHWH�SURGXFWLRQ´�ZLWKLQ�³���

GD\V�RI�WKH�GDWH�RI�WKLV�RUGHU�´����0D\��������5DWKHU�WKDQ�FRPSO\��RQ����0D\�������3IL]HU�ILOHG�

D�³0RWLRQ�IRU�DQ�([WHQVLRQ�RI�7LPH�´��%\�ILOLQJ�LWV�0RWLRQ�ZLWKRXW�UHTXHVWLQJ�%<8¶V�FRQVHQW��RU�

HYHQ�LQIRUPLQJ�%<8�RI�LWV�LQWHQW�WR�ILOH�WKH�PRWLRQ��3IL]HU�MXVW�WRRN�ZKDW�UHVXOWHG�LQ�D����ZHHN�

����GD\��H[WHQVLRQ�RI�WLPH�WR�UHVSRQG�WR�WKH�&RXUW¶V�2UGHU��WKHUHE\�GRXEOLQJ�WKH�&RXUW�DOORWWHG�

WLPH�WR�FRPSO\�ZLWK�WKH�GLVFRYHU\�RUGHU���7KHQ��DV�%<8�KDV�GHPRQVWUDWHG��3IL]HU�GLG�QRW�HYHQ�

FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU���3IL]HU¶V�DFWLRQV�IORXW�WKH�&RXUW¶V�DXWKRULW\�DQG�VLJQLILFDQWO\�

GLVUXSW�WKH�MXGLFLDO�SURFHVV���

&�� 3IL]HU�,V�&XOSDEOH�)RU�,WV�0LVFRQGXFW��

,Q�(KUHQKDXV��WKH�7HQWK�&LUFXLW�XSKHOG�D�ILQGLQJ�RI�FXOSDELOLW\�ZKHUH�WKH�'LVWULFW�&RXUW�

GHWHUPLQHG�WKDW�WKH�SDUW\�³VLPSO\�DQG�LQWHQWLRQDOO\�UHIXVHG�WR�DSSHDU�>DW�D�GHSRVLWLRQ@��ZKLFK�WKH�

�������������������������������������������������
����,G���HPSKDVLV�DGGHG���
����,G���HPSKDVLV�DGGHG���
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&RXUW�ILQGV�WR�EH�LQ�EDG�IDLWK�DQG�ZLOOIXO�DQG�LQWHQWLRQDO�GLVREHGLHQFH�WR�WZR�FRXUW�RUGHUV�´�����

+HUH��3IL]HU�LV�VLPLODUO\�FXOSDEOH�EHFDXVH�LWV�RQJRLQJ�SDWWHUQ�RI�GLVFRYHU\�DEXVHV�GHPRQVWUDWHV�D�

ZLOOLQJQHVV�WR�GLVUHJDUG�GLVFRYHU\�REOLJDWLRQV�DQG�WKLV�&RXUW¶V�RUGHUV�LQ�DQ�HIIRUW�WR�SUHMXGLFH�

DQG�SUHYHQW�%<8¶V�SURVHFXWLRQ�RI�LWV�FODLPV��

$V�QRWHG�LQ�WKH�&RXUW¶V�2UGHU��RQH�RI�WKH�FDWHJRULHV�RI�GRFXPHQWV�ZKLFK�3IL]HU�KDV�EHHQ�

FRPSHOOHG�WR�SURGXFH�LQFOXGH�³SULRU�OLWLJDWLRQ�GRFXPHQWV´²ZKLFK�LQFOXGHV�GHSRVLWLRQV�DQG�

UHODWHG�GHSRVLWLRQ�H[KLELWV������,Q�IDFW��GHSRVLWLRQ�H[KLELWV�VKRXOG�EH�DPRQJ�WKH�HDVLHVW�RI�

GRFXPHQWV�WR�SURGXFH��DV�VXFK�GRFXPHQWV�DUH�RIWHQ�IRXQG�LQ�DWWRUQH\V¶�RIILFHV���

1RWZLWKVWDQGLQJ��3IL]HU�FRQWLQXHV�WR�IDLO�WR�SURGXFH�GHSRVLWLRQ�H[KLELWV�IURP�UHOHYDQW�

GHSRVLWLRQV��

3IL]HU¶V�UHIXVDO�WR�SURGXFH�HDVLO\�DFFHVVLEOH�GHSRVLWLRQ�H[KLELWV�FRQWLQXHV���'HVSLWH�WKLV�

&RXUW¶V�FOHDU�RUGHU�UHTXLULQJ�3IL]HU¶V�SURGXFWLRQ�RI�GHSRVLWLRQV�DQG�H[KLELWV��3IL]HU�KDV�QRW�\HW�

SURGXFHG�WKH����0�GD\�1HHGOHPDQ�H[KLELW�RU�WKH�,5()�GRFXPHQWV�GHVSLWH�%<8¶V�GLUHFW�

UHTXHVWV����

'�� 3IL]HU�,JQRUHG�7KLV�&RXUW¶V�:DUQLQJV��

,Q�(KUHQKDXV��WKH�7HQWK�&LUFXLW�DGGUHVVHG�WKH�IDFWRU�RI�QRWLFH�DQG�GHWHUPLQHG�WKDW�WKH�

'LVWULFW�&RXUW�SXW�WKH�SDUW\��

RQ�QRWLFH�WKDW�IDLOXUH�WR�FRPSO\�ZLWK�WKH�FRXUW¶V�RUGHU�ZRXOG�
VXEMHFW�(KUHQKDXV¶�FODLPV�WR�GLVPLVVDO�ZKHQ�KH�LQYLWHG�GHIHQVH�
FRXQVHO�WR�ILOH�D�PRWLRQ�WR�GLVPLVV�LI�(KUHQKDXV�IDLOHG�WR�DWWHQG�
WKH�RUGHUHG�FRQWLQXDWLRQ�RI�KLV�GHSRVLWLRQ�����

�������������������������������������������������
����,G���HPSKDVLV�DGGHG���
����6HH�2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW�
���
����(KUHQKDXV������)��G�DW������HPSKDVLV�DGGHG���
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6LPLODUO\��WKLV�&RXUW�ZDUQHG�3IL]HU�WKDW�QR�PRUH�GLVFRYHU\�DEXVHV�ZRXOG�EH�WROHUDWHG���,Q�

LWV�2UGHU��WKLV�&RXUW�QRWHG�WKDW�3IL]HU�ZDV�WR��

SURYLGH�D�FRPSOHWH�SURGXFWLRQ��DIWHU�D�IXOO�VHDUFK�IRU�DOO�
GRFXPHQWV�LQ�GHIHQGDQW¶V�SRVVHVVLRQ��FXVWRG\�RU�FRQWURO�
UHVSRQVLYH�WR�%<8¶V�ILUVW�UHTXHVW�IRU�SURGXFWLRQ�RI�
GRFXPHQWV�����

7KH�&RXUW�WKHQ�VWDWHG�WKDW�LW�ZDV��

FRQFHUQHG�EHFDXVH�3IL]HU�DSSHDUV�WR�EH�SULPDULO\�UHO\LQJ�RQ�LWV�
SURGXFWLRQ�RI�GRFXPHQWV�LQ�SULRU�OLWLJDWLRQ�WKDW�PD\�LQYROYH�
LVVXHV�ZKLFK�GLIIHU�IURP�WKRVH�LQ�LQVWDQW�FDVH�������

)XUWKHU��WKH�&RXUW�ZDUQHG�3IL]HU�WKDW�WKH�SURGXFWLRQ�RI�LQIRUPDWLRQ�IURP�WKRVH�SULRU�

OLWLJDWLRQ�PDWWHUV��

GRHV�QRW�DEVROYH�3IL]HU�RI�LWV�GXWLHV�LQ�WKLV�OLWLJDWLRQ�WR�SURYLGH�
UHVSRQVLYH�GLVFRYHU\�DQG�WKH�DSSURSULDWH�FHUWLILFDWLRQV�UHJDUGLQJ�
LWV�HIIRUWV�WR�SURYLGH�VXFK�GLVFRYHU\�������

+RZHYHU��LQ�VSLWH�RI�WKLV�&RXUW¶V�2UGHU��3IL]HU�FRQWLQXHV�WR�ZLWKKROG�GRFXPHQWV���7KLV�

&RXUW¶V�ZDUQLQJV�WR�SURSHUO\�SDUWLFLSDWH�LQ�GLVFRYHU\��VLPLODU�WR�WKLV�&RXUW¶V�ZDUQLQJV�GLVFXVVHG�

LQ�6DOLQDV�Y��6HOHFW�3RUWIROLR�6HUYLFLQJ��,QF������DUH�VXIILFLHQW�ZDUQLQJ�WR�3IL]HU�WKDW�LW�IDFHG�

VHULRXV�VDQFWLRQV�LI�LW�GLG�QRW�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU��ZKLFK�LW�KDV�QRW���

(�� /HVVHU�6DQFWLRQV�$UH�,QHIIHFWLYH��

3IL]HU�KDV�DOPRVW�XQOLPLWHG�UHVRXUFHV���%<8�XQGHUVWDQGV�WKDW�3IL]HU�KDV�JHQHUDWHG�RYHU�

����ELOOLRQ�LQ�SURILWV�IURP�&HOHEUH[�DORQH���,QGHHG��DV�WKH����0�GD\�1HHGOHPDQ�H[KLELW�QRWHV�

�������������������������������������������������
����2UGHU�*UDQWLQJ�%<8¶V�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV�����0DU�����'NW��1R������DW���
�HPSKDVLV�DGGHG���
����,G��
����,G��
����1R�������&9�������3*&�������:/����������DW�
���'��8WDK��������
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WKH�GDPDJHV�LQ�WKLV�FDVH�H[FHHG�������ELOOLRQ�GROODUV���$V�D�FRQVHTXHQFH��WKH�PHUH�SD\PHQW�RI�

DWWRUQH\V¶�IHHV�ZLOO�QHYHU�HQWLFH�3IL]HU�WR�FRPSO\�ZLWK�LWV�GLVFRYHU\�REOLJDWLRQV��

0RUHRYHU��3IL]HU¶V�FRQGXFW�LQ�WKLV�DQG�RWKHU�FDVHV�UHODWHG�WR�&HOHEUH[�GHPRQVWUDWH�WKDW�

OHVVHU�VDQFWLRQV��HYHQ�D�WKUHDW�RI�D�VSROLDWLRQ�LQVWUXFWLRQ�DV�LQ�,5()��DUH�LQHIIHFWLYH����

%HFDXVH�3IL]HU¶V�SDWWHUQ�LQ�WKLV�FDVH�DQG�LQ�RWKHU�FDVHV�LV�WR�KLGH�WKH�IDFWV�DQG�IORXW�LWV�

GLVFRYHU\�REOLJDWLRQV��OHVVHU�VDQFWLRQV�ZLOO�QRW�EH�HIIHFWLYH�LQ�FKDQJLQJ�3IL]HU¶V�EHKDYLRU��

$V�VHW�IRUWK�DERYH��FRQVLGHUDWLRQ�RI�WKH�(KUHQKDXV�IDFWRUV�GHPRQVWUDWHV�WKDW�3IL]HU¶V�

$QVZHU�VKRXOG�EH�VWULFNHQ������%<8�UHVSHFWIXOO\�PRYHV�WKH�&RXUW�IRU�DQ�2UGHU�VWULNLQJ�3IL]HU¶V�

$QVZHU��

,,,�� 27+(5�1(&(66$5<�6$1&7,216��

%<8�VHHNV�WR�UHFRYHU�DOO�RI�LWV�H[SHQVHV��LQFOXGLQJ�DWWRUQH\V¶�IHHV��LQFXUUHG�LQ�

FRQQHFWLRQ�ZLWK�WKLV�PRWLRQ�DQG�LWV�RULJLQDO�PRWLRQ�WR�FRPSHO�WKDW�OHG�WR�WKH�&RXUW¶V����0DUFK�

�����2UGHU���8QGHU�WKH�SODLQ�ODQJXDJH�RI�5XOH�����%<8�PXVW�UHFRYHU�WKHVH�H[SHQVHV�DEVHQW�D�

FRQWUDU\�VKRZLQJ�IURP�3IL]HU��ZKLFK�3IL]HU�FDQQRW�PDNH�KHUH���*LYHQ�WKH�HJUHJLRXV�QDWXUH�RI�

3IL]HU¶V�DFWLRQV��%<8�VHHNV�DOO�RI�WKH�IHHV�DQG�FRVWV�DVVRFLDWHG�ZLWK�GLVFRYHULQJ�3IL]HU¶V�

PLVFRQGXFW��WKH�IHHV�DQG�FRVWV�DVVRFLDWHG�ZLWK�EULQJLQJ�DQG�DUJXLQJ�WKH�PRWLRQ��DQG�WKH�IHHV�DQG�

FRVWV�DVVRFLDWHG�ZLWK�PRQLWRULQJ�3IL]HU¶V�SURGXFWLRQ��7KRVH�H[SHQVHV��DV�RI�HDUO\�1RYHPEHU�

������DPRXQW�WR�DSSUR[LPDWHO\�����������������:KHQ�DSSURSULDWH��%<8�ZLOO�VXEPLW�WR�WKH�&RXUW�

WKH�VXSSRUWLQJ�GRFXPHQWV��

$�� 6SROLDWLRQ�,QVWUXFWLRQ��

$FFRUGLQJ�WR�WKH�7HQWK�&LUFXLW���

�������������������������������������������������
����6HH�&UHDWLYH�*LIWV��,QF��Y��8)2������)��G�������������WK�&LU���������DIILUPLQJ�GLVPLVVDO�RI�FRXQWHUFODLPV�DIDWHU�
FRQVLGHULQJ�(KUHQKDXV�IDFWRUV���'DQMDQRYLFK�Y��5REELQV��1R�������&9�����������8�6��'LVW��/(;,6��������DW�
��
�'��8WDK�0D\������������VWULNLQJ�DQVZHU�DQG�HQWHULQJ�GHIDXOW�MXGJPHQW�DIDWHU�FRQVLGHULQJ�(KUHQKDXV�IDFWRUV���
6DOLQDV��DW�
���JUDQWLQJ�D�PRWLRQ�WR�GLVPLVV�D�FDVH�DIWHU�FRQVLGHULQJ�(KUHQKDXV�IDFWRUV���
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WKH�EDG�IDLWK�GHVWUXFWLRQ�RI�HYLGHQFH�UHOHYDQW�WR�SURRI�RI�DQ�LVVXH�DW�
WULDO�JLYHV�ULVH�WR�DQ�LQIHUHQFH�WKDW�SURGXFWLRQ�RI�WKH�GRFXPHQW�
ZRXOG�KDYH�EHHQ�XQIDYRUDEOH�WR�WKH�SDUW\�UHVSRQVLEOH�IRU�LWV�
GHVWUXFWLRQ�����

6SROLDWLRQ�VDQFWLRQV�DUH��

SURSHU�ZKHUH�����D�SDUW\�KDV�D�GXW\�WR�SUHVHUYH�HYLGHQFH�
EHFDXVH�LW�NQHZ��RU�VKRXOG�KDYH�NQRZQ��WKDW�OLWLJDWLRQ�ZDV�
LPPLQHQW��DQG�����WKH�DGYHUVH�SDUW\�ZDV�SUHMXGLFHG�E\�WKH�
GHVWUXFWLRQ�RI�WKH�HYLGHQFH�����

³$�OLWLJDQW�KDV�D�GXW\�WR�SUHVHUYH�HYLGHQFH�WKDW�KH�NQRZV�RU�VKRXOG�NQRZ�LV�UHOHYDQW�WR�

LPPLQHQW�RU�RQJRLQJ�OLWLJDWLRQ�´�����3IL]HU¶V�GXW\�WR�SUHVHUYH�GRFXPHQWV�DURVH�ZKHQ�%<8�VHQW�

0RQVDQWR�D�OHWWHU�RQ���'HFHPEHU������H[SODLQLQJ�LWV�DFFRXQW�RI�WKH�HYHQWV�DQG�HVWDEOLVKLQJ�WKDW�

LW�KDG�EHHQ�LQ�FRQWDFW�ZLWK�LWV�FRXQVHO�UHJDUGLQJ�WKLV�PDWWHU������$GGLWLRQDOO\��WKH�7ROOLQJ�

$JUHHPHQW�EHWZHHQ�0RQVDQWR�DQG�%<8��HIIHFWLYH���0D\�������IXUWKHU�HYLGHQFHV�0RQVDQWR¶V�

QRWLFH�RI�SRWHQWLDO�OLWLJDWLRQ������7KH�OHWWHU�DQG�WKH�7ROOLQJ�$JUHHPHQW�SXW�3IL]HU�RQ�QRWLFH�DQG�

FUHDWHG�D�GXW\�LQ�3IL]HU�WR�SUHVHUYH�DOO�UHOHYDQW�GRFXPHQWV���3IL]HU�KDV�IDLOHG�WR�SURGXFH�WKHVH�

GRFXPHQWV��HYHQ�LQ�WKH�IDFH�RI�WKLV�&RXUW¶V�2UGHU��DQG��DV�D�UHVXOW��KDV�EUHDFKHG�LWV�GXW\�WR�

SUHVHUYH�HYLGHQFH����

%HFDXVH�WKH�GRFXPHQWV�3IL]HU�LV�ZLWKKROGLQJ��LQFOXGLQJ�,5()�GHSRVLWLRQV��0'/�DQG�

,5()�H[KLELWV��VFLHQWLILF�QRWHERRNV��DQG�ERDUG�PHHWLQJ�PLQXWHV��DUH�UHOHYDQW�WR�%<8¶V�FODLPV��

%<8�LV�SUHMXGLFHG�E\�QRW�KDYLQJ�DFFHVV�WR�WKHVH�GRFXPHQWV���$�VSROLDWLRQ�LQVWUXFWLRQ�IRU�WKH�MXU\�

LV�DSSURSULDWH��

�������������������������������������������������
����$UDPEXUX�Y��7KH�%RHLQJ�&R�������)��G���������������WK�&LU���������HPSKDVLV�DGGHG���
����%XUOLQJWRQ�1��	�6DQWD�)H�5\��&R��Y��*UDQW������)��G���������������WK�&LU���������TXRWLQJ�����,QYHVWRUV�,��/�3��
Y��6TXDUH�'��&R�������)��G�������������WK�&LU����������HPSKDVLV�DGGHG���
����-RUGDQ�)��0LOOHU�&RUS��Y��0LG�&RQWLQHQWDO�$LUFUDIW�6HUYLFH��,QF��������:/�������
�����WK�&LU���2NOD���������
)��G������7DEOH����SDUDSKUDVLQJ�'LOORQ�Y��1LVVDQ�0RWRU�&R�������)��G������������WK�&LU���������HPSKDVLV�DGGHG����
����/WU��IURP�(��%UDPKDOO��%<8��WR�:��,GH��0RQVDQWR�����'HF�����%<8�������������([�������
����6WDQGVWLOO�DQG�7ROOLQJ�$JUHHPHQW����0D\�����([�������
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%�� &RQWHPSW�2I�&RXUW��

7KLV�&RXUW��LQ�6�(�&��Y��1RYXV�7HFKQRORJLHV�����UHFHQWO\�VHW�IRUWK�WKH�VWDQGDUGV�IRU�FLYLO�

FRQWHPSW���,W�LV�ZHOO�VHWWOHG�WKDW�³µD�GLVWULFW�FRXUW�KDV�EURDG�GLVFUHWLRQ�LQ�XVLQJ�LWV�FRQWHPSW�

SRZHU�WR�UHTXLUH�DGKHUHQFH�WR�FRXUW�RUGHUV�¶´�����&LYLO�FRQWHPSW�KDV�D�UHPHGLDO�REMHFWLYH�DQG�

VHHNV�WR�FRPSHO�FRPSOLDQFH�ZLWK�D�&RXUW
V�2UGHU������7R�KROG�D�SDUW\�LQ�FLYLO�FRQWHPSW��WKH�&RXUW�

PXVW�ILQG��E\�FOHDU�DQG�FRQYLQFLQJ�HYLGHQFH��WKDW������D�YDOLG�FRXUW�RUGHU�H[LVWV������WKH�

FRQWHPQRU�KDG�NQRZOHGJH�RI�WKH�RUGHU��DQG�����WKH�FRQWHPQRU�KDV�GLVREH\HG�WKH�RUGHU������2QFH�

WKH�PRYLQJ�SDUW\�HVWDEOLVKHV�D�SULPD�IDFLH�FDVH��WKH�DOOHJHG�FRQWHPQRU�PXVW�SURGXFH�HYLGHQFH�

H[SODLQLQJ�KLV�RU�KHU�QRQFRPSOLDQFH����

7KLV�VWDQGDUG�LV�HDVLO\�VDWLVILHG�KHUH���7KH�&RXUW¶V����0DUFK������2UGHU�LV�D�YDOLG�DQG�

H[LVWLQJ�2UGHU���3IL]HU�FOHDUO\�KDG�NQRZOHGJH�RI�WKH�2UGHU�DV�LWV�FRXQVHO�UHFHLYHG�D�FRS\�RI�LW�

WKURXJK�WKH�&RXUW¶V�HOHFWURQLF�ILOLQJ�V\VWHP�RQ����0DUFK��������$V�VHW�IRUWK�DERYH��3IL]HU�KDV�

UHSHDWHGO\�YLRODWHG�WKH�2UGHU�E\�IDLOLQJ�WR�SURGXFH�GRFXPHQWV�GLUHFWO\�FRPPDQGHG�E\�WKH�2UGHU���

$V�D�FRHUFLYH�VDQFWLRQ��%<8�UHTXHVWV�WKDW�3IL]HU�EH�ILQHG���������SHU�GD\�IURP�WKH�GD\�RI�

3IL]HU¶V�ODVW�FHUWLILFDWLRQ�����2FWREHU�������XQWLO�LW�LV�LQ�IXOO�FRPSOLDQFH�ZLWK�WKH����0DUFK������

2UGHU��

&�� 'HSRVLWLRQV�5HJDUGLQJ�'LVFRYHU\�&RPSOLDQFH��

,Q�RUGHU�WR�WHVW�3IL]HU¶V�FODLP�WKDW�LW�KDV�PDGH�D�FRPSOHWH�SURGXFWLRQ��%<8�DVNV�WKDW�WKH�

&RXUW�RUGHU�3IL]HU�WR�SURGXFH�WKH�IROORZLQJ�LQGLYLGXDOV�IRU�GHSRVLWLRQV�UHJDUGLQJ�WKH�ORFDWLRQ�RI�

GRFXPHQWV��VHDUFKHV�FRQGXFWHG��UHSUHVHQWDWLRQV�PDGH�GXULQJ�GLVFRYHU\��FRPSOLDQFH�ZLWK�WKH�

�������������������������������������������������
����1R�������&9�������������:/���������'��8WDK��0DUFK�����������
����&RQVXPHUV�*DV�	�2LO��,QF��Y��)DUPODQG�,QGXV��,QF������)��G�������������WK�&LU���������TXRWLQJ�8QLWHG�6WDWHV�Y��
5LHZH������)��G������������WK�&LU����������
����,QWHUQDWLRQDO�8QLRQ��8QLWHG�0LQH�:RUNHUV�RI�$PHULFD�Y��%DJZHOO������8�6����������������������
����)HGHUDO�7UDGH�&RPP��Y��.X\NHQGDOO������)��G����������������WK�&LU���������
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&RXUW¶V�2UGHU�*UDQWLQJ�%<8¶6�0RWLRQ�WR�&RPSHO�,PPHGLDWH�3URGXFWLRQ�RI�'RFXPHQWV��DQG�

RWKHU�GRFXPHQW�SURGXFWLRQ�LVVXHV��'U��3KLOLS�1HHGOHPDQ��'U��.DUHQ�6HLEHUW��'U��-DLPH�

0DVIHUUHU��/LVD�6FKQHLGHU��'U��%HYHUO\�5HLW]��5LFKDUG�2¶0DOOH\��6KDXNDW�5DQJZDOD��-DQHW�

-RKQVRQ²3IL]HU¶V�5HFRUGV�&RPSOLDQFH�0DQDJHU�IURP�����±�����DQG�3KDUPDFLD¶V�5HFRUGV�

0DQDJHPHQW�$QDO\VW�IURP�����±������DQG�/\QQH�3DOPHU²%<8�EHOLHYHV�3DOPHU�ZDV�

3KDUPDFLD¶V�)DFLOLWLHV�DQG�3XUFKDVLQJ�0DQDJHU�GXULQJ�WKH�UHOHYDQW�WLPH�SHULRG�DQG�ZLOO�KDYH�

LQIRUPDWLRQ�UHJDUGLQJ�WKH�VWRUDJH�DQG�PDLQWHQDQFH�RI�VFLHQWLILF�QRWHERRNV�DQG�RWKHU�DUFKLYHV��

3IL]HU�KDV�DOUHDG\�RIIHUHG�WR�DOORZ�%<8�WR�WRXU�LWV�.DODPD]RR�GRFXPHQW�VWRUDJH�IDFLOLW\�

DQG�GHSRVH�WKH�LQGLYLGXDO�LQ�FKDUJH��DQG�%<8�UHTXHVWV�WKDW�WKH�&RXUW�VR�RUGHU���$GGLWLRQDOO\��

3IL]HU�KDV�DJUHHG�WR�PDNH�.DWK\�2ZHQ�DQG�6FRWW�+DXVHU��LWV����E�����GHSRQHQWV��DYDLODEOH�IRU�

FRQWLQXDWLRQV�RI�WKHLU�GHSRVLWLRQV��DQG�%<8�UHTXHVWV�WKDW�WKH�&RXUW�VR�RUGHU��

1RQH�RI�WKHVH�GHSRVLWLRQV�VKRXOG�EH�FRXQWHG�DJDLQVW�%<8¶V�WRWDO�QXPEHU�RI�GHSRVLWLRQV�

DOORZHG�LQ�WKLV�OLWLJDWLRQ��

'�� 'DPDJHV�-XU\�,QVWUXFWLRQ��

*LYHQ�3IL]HU¶V�LQWHQWLRQDO�ZLWKKROGLQJ�RI�WKH����0�GD\�1HHGOHPDQ�SUHVHQWDWLRQ�DQG�DOO�

VXSSRUWLQJ�PDWHULDO�UHODWLQJ�WR�WKH�PRQHWDU\�YDOXH�RI�&HOHEUH[¶V�KHDG�VWDUW�DGYDQWDJH��WKH�&RXUW�

VKRXOG�HQWHU�D�MXU\�LQVWUXFWLRQ�WKDW��LQ�WKH�HYHQW�%<8�SURYHV�DW�WULDO�WKDW�'U��6LPPRQV¶V�

FRQWULEXWLRQ�WR�3IL]HU¶V�GHYHORSPHQW�RI�&HOHEUH[�SURYLGHG�3IL]HU�ZLWK�D�KHDG�VWDUW�DQG�RU�ILUVW�WR�

PDUNHW�DGYDQWDJH��%<8¶V�GDPDJHV�IRU�WKH�KHDG�VWDUW�'U��6LPPRQV¶V�ELRORJLFDO�PDWHULDOV�DQG�

RWKHU�WUDGH�VHFUHWV�SURYLGHG�3IL]HU�VKRXOG�EH�FDOFXODWHG�DW��DW�OHDVW������PLOOLRQ�SHU�GD\��

(�� 7KH�&RXUW�6KRXOG�0DNH�$Q�,Q�&DPHUD�,QVSHFWLRQ��

%<8�IXUWKHU�UHTXHVWV�WKDW�WKH�&RXUW�UHPHG\�3IL]HU¶V�LPSURSHU�UHGDFWLRQ�RI�GRFXPHQWV��

HVSHFLDOO\�VFLHQWLILF�QRWHERRNV���$V�GHVFULEHG�DERYH��3IL]HU�ILUVW�WROG�%<8�WKDW�WKH�KXQGUHGV�RI�

SDJHV�LW�SURGXFHG�FRQWDLQLQJ�XQH[SODLQHG�UHGDFWLRQV�ZHUH�LUUHOHYDQW���6XEVHTXHQWO\��3IL]HU�
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SURGXFHG�XQUHGDFWHG�FRSLHV�RI�D�IHZ�RI�WKH�VDPH�GRFXPHQWV���7KH�XQUHGDFWHG�FRSLHV�

GHPRQVWUDWHG�WKDW�WKH�UHGDFWHG�SRUWLRQV�RI�WKH�GRFXPHQWV�FRQWDLQHG�UHOHYDQW�LQIRUPDWLRQ���$W�WKH�

���-XO\������KHDULQJ��3IL]HU�FODLPHG�WKDW�WKH�UHGDFWLRQV�ZHUH�EDVHG�RQ�WKH�DWWRUQH\�FOLHQW�

SULYLOHJH��

7KHQ��UDWKHU�WKDQ�FRPSO\�ZLWK�WKH�&RXUW¶V�2UGHU�WR�SURGXFH�XQUHGDFWHG�YHUVLRQV�RI�WKH�

QRQ�SULYLOHJHG�GRFXPHQWV�DQG�WR�SODFH�WKH�UHGDFWHG�SULYLOHJHG�GRFXPHQWV�RQ�D�SULYLOHJH�ORJ��

3IL]HU�VLPSO\�SODFHG�DOO�RI�WKH�UHGDFWHG�GRFXPHQWV�RQ�LWV�SULYLOHJH�ORJ�ZLWK�YDJXH�GHVFULSWLRQV�RI�

WKH�UHGDFWHG�LQIRUPDWLRQ����

7KLV�EODQNHW�HIIRUW�WR�FORDN�DOO�RI�WKHVH�UHGDFWLRQV�LQ�D�SULYLOHJH�FODLP�HQWLUHO\�GLVUHJDUGV�

WKH�&RXUW¶V�2UGHU���0RUHRYHU��LW�LV�W\SLFDO�RI�3IL]HU¶V�PLVFRQGXFW�LQ�WKH�FDVH���3IL]HU�ILUVW�FODLPHG�

WKDW�WKH�UHGDFWLRQV�ZHUH�LUUHOHYDQW���:KHQ�%<8�GHPRQVWUDWHG�WKDW�WKH�UHGDFWLRQV�ZHUH�UHOHYDQW��

3IL]HU�FKDQJHG�LWV�VWRU\�WR�FODLP�WKDW�WKH�UHGDFWLRQV�ZHUH�SULYLOHJHG�DQG�QRZ�VHHNV�WR�KLGH�DOO�RI�
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